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INTHE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL W, UNDERWOOD, etal., )
Plaintiffs, ;

V. ; 13 CH 17450
CITY OF CHICAGO, et al., ;
Defendants, ;

MEMORANDUM AND ORDER

Michael W. Underwood and 349 other named Plaintiffs have filed a Third Amended
Class Action Complaint seeking declaratory and other relief regarding their entitlement to

lifetime subsidized health care ag participants in the Annuity & Benefit Funds covering the City
of Chicago’s employees.

I._Background

A. The Creation of the Funds

In order to administer and carry out the provisions of the Illinois Pension Code, the

General Assembly created four pension funds covering employees of the City of Chicago (“the
City™y:

(1) The Laborers® & Retirement Board Employees Annuity & Benefit Fund (“Laborers™)
(2) The Firemen’s Annuity and Benefit Fund (“Fire™);

(3) The Municipal Employees’ Annuity and Benefit Fund ("Municipal™); and

(4) The Policemen's Annuity and Bencfit Fund (*“Police™).

(Am. Compl. 117-18). The Funds’ obli gations to its annuitants are financed through a tax levy
by the City.!

" 40 ILCS $/5-168: 40 ILCS 5/6-165; 40 ILCS 5/8-173; 40 ILCS 5/11-169.

1

-4
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B. The 1983 and 1985 Amendments to the Pension Code

In 1983, the General Assembly amended the Pension Code to require the Fire and Police

Funds to contraet with one or more insurance carriers to provide group health care coverage for
. . 3
their retirees.

The 1983 amendments also provided that the boards of the Fire and Police Funds were to
subsidize annuitants’ monthly insurance premiums by contributing up to $55 per month for
annuitants who were not qualified for Medicare and $21 per month for Medicare-qualified
annuitants through paymenis to the City.’

The 1983 amendments further stated that the basic monthly premium for each annuitant
would be contributed by the City from the tax levy used to finance the Funds. If monthly

premiums for a chosen plan exceeded the maximum subsidized amount, the additional cost was
to be deducted from the annuitant’s monthly bencfit.*

The 1983 amendments were devoid of any provision setting forth an expiration date for
the benefits granted and the obligations accepted.

In 1985, the General Assembly amended the Pension Code to require the Laborers and
Municipal Pension Funds to pay up to $25 per month of the annuitant’s monthly premiums,® If
monthly premiums for a chosen plan exceeded the maximum subsidized amount, the annuitant
could elect to have the additional cost daducted from the annuitant’s monthly benefit.® If the
annuitant did not so elect, coverage would terminate.’

While the 1985 amendment did not specify that the premiums would be funded by the
City’s tax levy, the Illinois Pension Code specifies that the tax levy finances all of the Funds’
financial obligations under the Illinois Pension Code.®

The 1985 amendments also directed the Funds 1o approve a group health insurance plan
for the annuitants,” but provided that the approved healthcare plans were not to be construed ag
pension or retirement benefits under Article X1IL, § 5 of the 1970 Ilinois Constitution, 1°

As with the 1983 amendments, absent from the 1985 amendments WETE any provision
setting forth an expiration date for the benefits granted and the obligations accepted.

? Am. Compl, 27 see alsq, 40 TLCS 5/5-167.5; 40 ILCS 5/6-164.2 (added by P.A. 82-1044, §1, cff Jan, 12, 1983).

3 (Am. Compl. 33; see also, 40 ILCS 5/5-167.5, 40 1ILCS 5/6-164.2).

' Am. Compl. 7426, 31, 33: see also, 40 1LCS 5/5-167.5: 40 ILCS 5/6-164.7.

* Am. Compl. 136, sce also, 40 ILCS 5/5-164.] (added by P.A. 84-23, §1, eff, July 18, 1985); 40 ILCS 5/11-160.1
gaddcd by P.A. 84-159, §1, eff. Ang. 16, 1985).

" H,

" 1d,

¥ 40TLCS 5/8-173; 40 ILCS 5/11-169,

14

s Id.
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C. The 1987 Korshak Litigation, Settlements and Pension Code Amendments

1. 1987: Litigation Begins

In 1987, the City notified the Pension Funds that it intended to terminate retiree health
care by the beginning of 1988. (Am., Compl. 189). At the same time, the City filed suit seeking

a declaration that it had no obligation to provide healthcare to retirees (City of Chicago v.
Korshak, 87 CH 10134, (“the Korshak Litigation™).

In response, the Funds filed counterclaims seeking to compel the City to continue
healthcare coverage for the Funds annuitants, (Id. at 993-94),

A group of retirees who retired on or before December 31, 1987 were allowed to
intervene and certified as the “the Korshak sub-class.™ (Id. at 992). A second group of

employees - those who retired after December 31, 1987, but before August 23, 1989 - was
certified as the “Window sub-class.”

2. 1988-1989: First Settlement & Pension Code Amendments Reflecting
Same

In 1988, the partics entered into a settlement agreement which was subsequently codified
by 1689 amendments to the Pension Code. (Am, Compl. 1195-96).

The amendments increased the amounts the Funds were required to contribute monthly
for the health care of their annuijtants (up io $65 for non-Medicare eligible annuitants and up to
$35 for Medicare eligible annuitants); required the City to pay 50 pereent of the cost of the

annuitants’ health care coverage through 1997; and made the annuitants responsible for paying
the remaining portion of their premiums."’

The 1989 amendments to the Pension code were time-limited, specifically stating that the
benefits and obligations set forth expired on December 31, 199712

Additionally, the amendments provided that that the health care plans were not to be
construed as retirement bencfits under Article X, § 5 of the 1970 Illinois Constitution,

3. 1997: Second Settlement & Pension Code Amendments Reflecting Same

In June 1957, six months prior to the expiration of original settlement period, the parties

entered into a second settlement agreement which was codified by the 1997 amendments to the
Pension Code. '

140 ILCS 5/167.5(d); 40 ILCS 5/6-164.2(d); 40 TLCS 5/8-164.1¢d); 40 ILCS 5/11-160. H{d¥as amended by P.A.
1826-273' §1. eff. Aug. 23, 1989).
1d.

IJI_E
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The 1997 amendments increased the Funds’ monthly contribution (up to $75 for non-
Medicare eligible annuitants and up to $45 for Medicare eligible annuitants) and again required
the City to pay 50% of the costs of the annuitants’ health care coverage.’

The 1997 amendments to the Pension code were time-limited, specifically stating that the
benefits and obligations set forth would terminate on June 30, 2002. (Am. Compl. 11).

The amendments again provided that the health care plans were not to be construed as
retirement benefits under Article XIII, § 5 of the 1970 Iilinois Constitution,'®

4. 2003: Third Settlement & Pension Code Amendments Reflecting Same

In April 2003, the parties entered into yet another settlement agreement and again, the
Pension Code was amended to codify the settlement. !’

Under the 2003 amendments, the City was to pay at least 55% of the health care costs of
annuitants who retired before June 30, 2005.'® For annujtants retiring after that date. the City
was to pay between 40-50% of the health care costs.”® The City was not to pay any costs for
annuitants with less than 10 years of service.?® Between July 1, 2003 and July 1, 2008, the Funds
contributed $85 for each annuitant who was not qualified for Medicare and $55 for cach
annuitant who was qualified for Medicare. After July 1, 2008, the Funds paid an additional $10
per month for all annuitants.?'

The 2003 settlement agreement and Pension Code amendments were time-limited;
specifically stating that the benefits and obligations set forth expired on June 30, 2013,

As with the previous amendments, the 2003 amendments stated that the health care plans
were not to be construed as retirement benefits under Article XIII, § 5 of the 1970 Illinois
Constitution.2

Unlike prior settlement agreements, the 2003 settlement agreement provided for the
creation of the Retiree Healthcare Benefits Commission ("RHBC™). (Plaintiffs’ Response, Ex.
13 at 9). The partics agreed that before July 1, 2013, the RHBC would make recommendations
conceming the state of retiree health care benefits. their related eost trends, and issues affecting
any retiree herltheare henefits offered afier July 1,2013. (Id. at 10).

" 40 ILCS 5/167.5(d); 40 ILCS 5/6-164.2(d); 40 ILCS 5/8-164. 1{d); 40 ILCS 5/11-160.1(d)(as amended by P.A.
%0-32, §5, eff. June 27, 1997).

16 4.

" Am. Compl, §7; 40 ILCS 5/5-167.5(b); 40 ILCS 5/164.2(b); 40 ILCS 5/8-164.1(h); 40 ILCS 5/11-160.1(b) (as
?Smcnded by P.A, 93-42, §5, eff. July 1, 2003).
Id.
12 E
et ﬁ

21
Id
2 l.d_
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3. The January, 2013 RHBC Report and Thereafter

On January 11, 2013, the RHBC issued its report. (City’s Motion to Dismiss at Ex. B).
The report concluded that continuing the existing financial arrangement was not viable given the
City’s financial circumstances, industry trends and market conditions. (Id.).

Following the RHBC’s report, the City decided to gradually reduce and uitimately end its
contributions toward the health care of retirees other than those in the Korshak and Window
subclasses. (Am. Compl. 198).

To that end, the City sent the annuitants a letter, dated May 15, 2013, informing them that
the City would extend current health care coverage and benefits through December 31, 2013,
(Am, Compl. Ex.2).

The letter stated that after January 1, 2014, the City would provide a healthcare plan with
a.continued contribution from the City of up to 55% of the cost of that plan for the lifetimes of
the annuitants retiring prior to August 23, 1989. (Id.).

For all annuitants retiring on or after August 23, 1989, the City stated its intent to modify
benefits and ultimately phase out its healthcare subsidies and plans by 2017, (Id.).

D. Proceedings in this Case

In July 2013, Plaintiffs filed a motion seeking o revive the Korshak action. That motion
was denied because the Korshak action had been dismissed with prejudice in 2003, Plaintiffs
filed this new action on July 23, 2013 against the City and the trustees of the Funds. The casc
was removed to federal court on August 9, 2013,

The City filed a motion to dismiss before the federal district court. The district court
granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district
cowrt’s order was vacated and the state law claims remanded to this court for decision.

On December 3, 2015, this court issued a Memorandum and Order ruling on Defendants’
motions to dismiss the Amended Complaint. This court found that Count I stated a cause of
action for declaratory relicf as to the City’s and the Funds® obligations under the 1983 and 1985
amendments as to the Korshak Sub-Class, the Window Sub-Class and Sub-Class 3, but failed to
state a canse of action for declaratory relief as to the City’s and the Funds’ obligations under the
under the 1989, 1997 and 2003 amendments to the Pension Code. This court dismissed Counts
II, breach of contract, and II1, equitable estoppel, with leave to amend.

E. The Third Amended Complaint

Plaintiffs have now filed a Third Amended Complaint. The Third Amended Complaint
once again identifies four putative sub-classes of plaintiffs:

A14



ELECTRONICALLY FILED

9/2/2016 12:12 PM

2013-CH-17450
PAGE 7 of 18

1) The Korshak sub-class (those retiring prior to December 31, 1987)

2} The Window sub-class (those retiring between January 1, 1988 and August 23, 1989)
3) Any participant who participated in any of the four Funds before the August 23, 1989
Amendments to the Pension Code (“Sub-Class KR

4) Any person who participated in the Funds after August 23, 1989 (“Sub-Class 4™)

(3™ Am, Compl. §26).

Count I of the Third Amended Complaint essentially seeks a declaration that any
reduction in Plaintiffs® healthcare benefits would violate Article XIII, §5 of the 1970 Illinois
Constitution. Count IT allcges that a reduction in benefits from the bencfits in effect from
October 1, 1987 to August 23, 1989 constitutes a breach of contract. Count ITI asserts that
Defendants are estopped from changing or terminating the annuitant coverage to a level below
the highest level of benefit during an annuitant’s participation in group healthcare benefits.
Count IV, previously dismissed by the federa] district court with prejudice, is pled solely to
preserve the issue for appeal. Count V asserts a claim for impairment of contract under the
llinois Constitution* Count VT asserts & claim for denial of equal protection. Count VII asserts
a violation of the special legislation clause of the Illinois Constitution.

{1. Motions to Dismiss

The City and the Funds have filed motions to dismiss the Third Amended Complaint
pursuant to 735 ILCS 5/2-619.1. A §2-615 motion to dismiss “challenges the legal sufficicncy
of the complaint.” Chicago City Day School v. Wade, 297 I1l. App. 3d 465, 469 (1* Dist. 1998).
The relevant inquiry is whether sufficient facts are contained in the pleadings which, if proved,
would entitle a plaintiff 1o relief. 1d. “Such a motion does not raise affirmative factual defenses
but alleges only defects on the face of the complaint.” [d. “A section 2-615 motion admits as
true all well-pleaded facts and reasonable inferences that can be drawn from those facts, but not
conclusions of law or conclusions of fact unsupported by allegations of specific facts.” Talbert v.
Home Savings of America, 265 Ill. App. 3d 376, 379-80 (1% Dist. 1994). A section 2-615
motion will not be granted “unless it is clearly apparent that no set of facts can be proved that
would entitle the plaintiff to recovery.” Baird & Warner Res. Sales. Inc. v, Mazzone, 384 11l
App. 3d 586, 590 (1* Dist. 2008).

A §2-619 motion to dismiss “admits the legal sufficiency of the complaint and affirms all
well-pled facts and their reasonahble inferences, but raises defects or other matters either internal
or external from the complaint that would defeat the cause of action.” Cohen v. Compact Powers
Sys.. LLC, 382 IIl. App. 3d 104, 107 (1* Dist, 2008). A dismissal under §2-619 permits “the
disposal of issues of law or easily proved facts early in the litigation process.” Id.

A. Judge Albert Green’s Rulings in the Korshak Litipation
Initially, Plaintiffs again make various assertions based on the alleged preclusive effect of

Judge Albert Green's denial of the City’s motion to dismiss the Funds’ counterclairns in the
Korshak Litigation. This court previously rejected this argument finding that a denial of a

® Count V also asserts impairment of contract under the U.S, Constitution, but only to preserve the issue for appeal.
6
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motion to dismiss is not a final and appealable order necessary for the application of collateral

estoppel or the doctrine of the law of the case. E.g., State Farm Mut. Auto. Ins. Co. v, Ilinois
Farmers Ins. Co., 226 Il1. 2d 395, 415 (2007); Ericksen v. Rush-Presbyterian-St. Luke's Medical
Ctr,, 289 I11. App. 3d 159, 168 (1* Dist. 1997). Plaintiffs have not presented any basis to this
court for reconsideration, nor could they.

B. Capacity to Be Sued

The trustees of Fire and Municipal Funds again argue that they do not have the capacity
to be sued in this action. This court has already ruled against the Funds on this issue and the
Funds have not presented any valid basis for this court to reconsider its decision.

C. Count I (§2-615)

This court has previously found that Plaintiffs had stated a claim for declaratory relief as
to the City’s and Funds’ obligations under the 1983 and 1985 amendments, but had not stated a
claim as to the 1989, 1997 and 2003 amendments which were expressly time-limited.?*

1. “Impairment™ Allegations

Initially, Count T of the Third Amended Complaint adds additional “impairment of
contract” language. This language, however, does not change the fact that Count I is essentially
a claim for declaratory relief against the City and the Funds for alleged violations of the Pension
Clause. To the extent that Count I also attempts to state a claim for violation of the contract
clausc of the Illinois Constitution, Illinois Const. 1970, Art. 1, § 16, Count 1 is duplicative of
Count V and will be addressed below.

2. Matthews v, Chicago Transit Authority

Plaintiffs’ Third Amended Complaint again asserts claims of a violation of the Pension
Clause based on the 1989, 1997 and 2003 amendments. The City contends that these elaims
should be dismissed with prejudice because, as previously found by this court, the amendments
were time-limited. The City argues that if there was any doubt that pension benefits can be
granted on a time-limited basis, this doubt was eliminated by the Illinois Supreme Court’s recent
decision in Matthews v. Chicago Transit Authority, 2016 iI. 117638.

In Matthews, the plaintiffs asserted that the CTA’s modification of retiree health benefits
granted by a 2004 collective bargaining agreement ("CBA™) constituted a violation of the
Pension Clause. 1d. at 71-2. The primary issue in Matthews was “whether the pension
protection clause operates to automatically vest the retirement benefits of public employees,
regardless of the terms of the contract that confers those rights.” Id. at §57.

* The court notes that Flaintiffs disagree with certain prior rulings regarding Count 1 and have devoted numerous
pages to asserting the alleged errors made by this court. If Plaintiffs disagreed with this court’s rulings, their
recourse was to file a motion to reconsider.
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Our supreme court first noted that it “has consistently held that the contractual
relationship protected by [the Pension Clause] is governed by the actual terms of the contract or
pension plan in effect at the time the employee becomes a member of the retirement system.” Id.
at 159. “While the pension protection clause guarantees the vested rights provided in the
contract that defines a participant’s retirement system membership, it does not change the terms
of that contract or the essential nature of the rights it confers.” Id. at 959.

“[Wlhere a public employce becomes a member of a retirement system under a statute
that includes a provision which may operate to deny him benefits in the future, that provision
does not become an unconstitutional impairment of his retirement benefits because he agreed to
it s a condition of his membership in the system.” Id. at §61, citing, Kerner v. State Emplovees’
Retirement System, 72 I11. 2d 507, 514.

Matthews is clear that “[i]f the underlying contract provides that certain retirement
benefits may be modified in the future, then that is the contract protected by article XIII, section
5. Nothing in the pension protection clause requires or permits a court to rewrite the terms of
such an apreement.” d. at 62: see also, Id. at 766,

3. The 1983 and 1985 Amendments: No Time Limitations

The 1983 amendments obligated the Fire and Police Funds to contract for group health
care coverage for their annuitants and to subsidize the monthly premiums for their anmuitants.

The 1985 amendments obligated the Municipal and Laborers Funds to approve a group
health insurance plan and subsidize monthly premiums for their annuitants by making payments
to the organization underwriting the group plan.

The 1983 and 1985 amendments did not set forth any termination date for the Funds’
obligations. While the 1983 amendments provided that the group healthcare contracts made by
the Firemen and Police Funds could not extend beyond two fiscal years, this limitation was not a
time-limitation on the Funds’ obligation to provide group health care to their annuitants. This
was only a limitation on the length of any of the group healthcare contracts the Fire and Police
Funds could enter into while fulfilling its non-time-limited obligation to its members.

The 1983 and 1985 amendments werc in effect when the Korshak Sub-Class, the
Window Sub-Class and Sub-Class 3 entered into the Funds’ retirement systems. There does not

appear to be any dispute betwecn the parties that the 1983 and 1985 amendments apply to these
sub-classes.

The court notes further that in its May 15, 2013 letter, (Am. Compl. Ex.2), the City stated
that it would continue to provide a healthcare plan with a continued contribution from the City
for the lifetime of the annuitants who retired prior to August 23, 1989, The City again reiterated
this assertion in its briefs and at oral argument on this Motion to Dismiss.

Thercfore, Count T states a cause of action for declaratory relief as to the City’s and the
Funds’ obligations under the 1983 and 1985 amendments, E.g., Alderman 5, Inc. v,

A17



ELECTRONICALLY FILED
9/2/2016 12:12 PM
2013-CH-17450
PAGE 10 of 18

Metropolitan Life Ins. Ca,. 79 L1 App. 3d 799, 803 (1™ Dist, 1979} A complaint that alleges
sufficient facts to show an actual controversy between the parties and prays for a declaration of

rights states a cause of action.).
4. The 1989, 1997 and 2003 Amendments: Time Limited

Unlike the 1983 and 1985 amendments, the amendments to the Pension Code which
codified the subsequent settlement contracts in the Korshak litigation, were all time-lirited.
Nothing in the 1989, 1997 and 2003 amendments provided that the healthcare benefits set forth
therein were for the lifetime of the annuitants. Rather, the language of these amendments was
clear that the health care benefits and obligations set forth therein expired with the scttlerment
agreements which the amendments codified.

Therefore, Count I fails to state a cause of action for declaratory relief as to the City’s and
Funds’ obligations under the 1989, 1997 and 2003 amendments to the Ilinois Pension Code.

5. Conclusion

The Pension Clause is clear that benefits, once given, cannot be impaired or diminished,
However, as this court stated previously, and as Matthews supports, “[t]he Pension Clause
protects only benefits that have actually been granted. It does not serve to magically create a
right to receive benefits not specifically granted.” (Memorandum & Order of December 3, 2015,
at 11).

In this case, the 1983 and 1985 amendments were not time-limited and were in effect
when the Korshak Sub-Class, the Window Sub-Class and Sub-Class 3 entered into the Funds®
retirement systems. They provided those sub-class annuitants with “lifetime”™ or “permanent”
healthcare benefits.

The 1989, 1997 and 2003 amendrents to the Illinois Pension Code, however, were time-
limited at creation. By their express terms, these amendments specifically did not provide the
annujtants with “]ifetime” or “permanent” healthcare benefts. Rather, the annuitants who
became members of the retirement systems during the effective period of thesc amendments
could, and did, validly agree to the amended time-limited healthcare benefits as conditions of
their membership in the system without violating article XIII, section 5. Matthews, 2016 IL
117638, at 761.

Accordingly, Count [ slates a cause of action for declaratory relief as to the City’s and
Funds’ obligations under the 1983 and 1985 amendments, but fails to raise any valid claims
under the 1989, 1997 and 2003 amendments. The latter, therefore, ere dismissed with prejudice.

D. Count II (§2-615)
This court previously dismissed Plaintiffs’ breach of contract claim finding that Plaintiffs

had failed to allege the existence of any contract between themselves and the City or themselves
and the Funds. The City and the Funds are again moving to dismiss the breach of contract clairm,

9
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Count IT of the Third Amended Complaint alleges a contract between the Korshak Sub-
Class, the Window Sub-Class and Sub-Class 3 for “$55/21 fixed-rate-for-life healthcare
premiums, subsidized by their respective Funds . . . without reduction.” (3™ Am. Compl. 7171).
However, as before, Plaintiffs still fail to attach any contract to the Third Amended Complaint
containing such an obligation,

Plaintiff’ Third Amended Complaint does attach an undated copy of the City of Chicago
Annuitant Medical Benefits Plan handbook (“City Handbook™). Plaintiffs contend this City
Handbook constitutes a binding agreement requiring the City to provide lifetime subsidized
healthcare premiums, (3™ Am. Compl., Ex. 6). The City Handbook, however, contains no
language requiring the City to provide lifetime subsidized premiums to City’s annuitants.
Furthermore, the City Handbook expressly stated that the plan’s coverage would terminate “the
date the Plan is terminated” or “the date the Plan is terminated for the class of Annujtant of
which you are a member.” (Id. at 9). The Handbook’s provision for termination of the Plan
clearly contradicts any contractual obligation to provide lifetime healthcare beunefits.

The Third Amended Complaint also attaches a copy of the Police Fund’s benefit
handbook (“Police Handbook™). The Police Handbook does not contain any provision promising
lifetime subsidized healthcare benefits.

As 10 the other Funds, Plaintiffs do not attach any benefit handbooks or other alleged
contracts. Nor do Plaintiffs provide any valid factual or legal basis to support their assertion that
such handbooks obligated those Funds to provide lifetime subsidized healthcare benefits.

Plaintiffs have failed to cure any of the deficiencies which led to the dismissal of Count II
of the Amended Complaint, Because Plaintiffs have again failed to show the existence of any
valid contract for the provision of lifetime subsidized healthcare benefits, Count Il is dismissed
with prejudice,

E. Count HI (§2-615)

This court previously dismissed Plaintiffs’ equitable estoppel claim finding that Plaintiffs
had failed to allege sufficient facts to state a claim. Defendants contend that Plaintiffs have stil]
failed to allege such facts.

While the Third Amended Complaint alleges a claim for equitable estoppel, Plaintiffs
asserted at oral argurnent that they are actually asserting a claim for promissory estoppel. But,
whether Count IIT is considered a claim for equitable estoppel or promissory estoppel, it fails as a
matter of law,

The elements of equitable estoppel are: (1) words or conduct arnounting to a
misreprescntation or concealment of material facts on the part of the party allegedly estopped;
(2) knowledge by the party allegedly estopped at the time the representations were made that the
representations were untrue; (3) lack of knowledge by the party asserting estoppel at the time the
representations were made and at the time they were acted upon that the representations were

10
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untrue; (4) the party allegedly estopped must intend or reasonably expect the representations to
be acted upon; (5) good faith reliance on the representations by the party asserting estoppel to its
detriment; and (6) prejudice to the party asserting estoppel if the party aliegedly estopped is
permitted to deny the truth of the representations.” Williams & Montgomery. Itd, v. Stellato,
195 Il App. 3d 544, 552 (1% Dist. 1990).

1linois courts do not favor applying equitable estoppel against public bodies and will do
so only to prevent fraud or injustice. Morgan Place v. City of Chicago, 2012 1L App (1st)
091240, 33. In order tc apply equitable estoppel against a public body, there must be an
affirmative act by the public body itself (i.e. legislation) or an act by an official with the express
authority to bind the public body. Patrick Engineering. Inc. v. Citv of Naperville, 2012 IL
113148, 139. Furtherrnore, for reliance on an officer’s actions to be detrimental and reasonable,
the party claiming estoppel must have substantially changed his or her position based on the
affirmative act of the public body’s officials and on his or hers own inquiry into the official’s
authority. Id.

Promissory estoppel is employed to form a contract when the promisee has detrimentally
relied on the promisor’s gratuitous promise to do or refrain from doing something in the future.
Matthews, 2016 IL 117638 at 191. The doctrine operates to impute contractual stature based
upon a promise that 15 not supported by consideration and to provide a remedy to the party who
detrimentally relied on that promise. Id. at 93.

Count II1 alleges that the City and the Funds “are estopped by their own conduct from
changing or terminating the annuitant coverage to a leve] below the highest level of benefit
during a participant’s participation in the group healthcare benefits” and that the City “is
estopped from changing or terminating the coverage for class period retirees without aﬁordin%
the Funds a rcasonable time in which to obtain alternative coverage from another carrier.” (3
Am. Compl., 1175-176). Count III, however, stil! fails to allege any specific facts supporting a
basis for the application of equitable or promissory estoppel against either the City or the Funds.

Plaintiffs again allege that the City’s “Pre-Retirement™ seminars form a basis for the
application of estoppel. However, Plaintiffs still do not allege any specific facts showing that
any City employee at these seminars possessed the actual authority to promise lifetime
subsidized healthcare benefits on behalf of the City. Plaintiffs allege only vague conclusions of
such authority. (3™ Am. Compl. 84). Nor do Plaintiffs allege any specific facts showing they
inquired whether these City employees possessed actual authority granted by the City to promise
lifetime subsidized healthcare benefits, Illinois is a fact-pleading jurisdiction. Simpkins v. CSX
Tiansp., 2012 IL 110662, 126. “A plaintiff may not rely on conclusions of law or fact
unsupported by specific factual allegations.” Id.

Plaintiffs contend that the City Handbook and the Police Handbook support a claim for
estoppel. But neither Handbook contains any representation or promise of lifetime subsidized
healthcare benefits. Nor are any facts pled showing that such a representation or promise, if
made, was done so by the City Council or by a City official with the express authority to make
such a representation. Actual authority must be shown in order to assert equitable or promissory
estoppel against a governmental body. As previously emphasized by this court, apparent

11
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authority is insufficient. Patrick Engineering, 2012 IL 113148, 936. At the most, Plaintiffs allege
facts supporting only the existence of apparent = not actual — authority as to the City. *

Finally, Plaintiffs assert that the City Council’s past appropriations for retiree healthcare
support the application of estoppel. (3" Am. Compl., T191-97). Such allegations do not support
the application of either equitable or promissory estoppel. Appropriating funds for retiree
healthcare does not amount to a representation that the City’s retirees will be entitled to lifetime
subsidized healthcare. The annual budget appropriation ordinances relied upon by Plaintiffs
contain no representation that the City will provide lifetime subsidized healthcare to any retiree.
Furthermore, Matthews expressly held that the act of providing healthcare and continuing o
provide healthcare does not amount to enforceable promise to continue to provide such
healthcare in the future. Matthews, 2016 1L 117638, 1997-99.

Plaintiffs have failed to cure any of the deficiencies which led to the dismissal of Count
UI of the Amended Complaint. Because Plaintiffs have again failed to plead any specific facts
supporting either equitable or promissory estoppel against the City or the Funds, Count IIT is now
dismissed with prejudice.

F. Count V (Impairment of Contract) (§2-615)

Count V asserts that Dcfendants have impaired Plaintiffs’ contractual rights in violation
of the contracts clauscs of the I]linois Constitution and the U.S. Constitution. Plaintiffs’ claim
under the U.S. Constitution was previously dismissed with prejudice.

Article 1, §6 of the Illinois Constitution of 1970 provides that: “[n]o ex post facto law, or
law impairing the obligation of contracts or making an itrevocable grant of special privileges or
immunities, shall be passed.” Illinois Const. 1970, Art, [, § 16. “With respect to the contracts
clauses of the United States and Illinois Constitutions, a statute violates these when it operates as

a substantial impairment of a contractual relationship.” Nissan N. Am., Inc. v. Motor Vehicle
Review Bd., 2014 1L App (1st) 123795, 137.

Count V fails to identify any law passed by the City or the Funds which impaired any
contractual right of Plaintiffs. The General Assembly enacted the statutes at issue, not the City
or the Funds. This was the basis of the dismissal with prejudice of Plaintiffs® federal claim and
is also fatal to Plaintiffs’ state claim. Underwood v. City of Chicago, 779 F.3d 461, 463-64 (7“’
Cir. 2015).

G. Count VI (Equal Protection) (§2-615)

Count VI of the Third Amended Complaint adds a new claim for violation of the Equal
Protection Clause of the Illinois Constitution. “The equal protection clause requires that the
government treat similarly situated individuals in a similar fashion, unless the government can
demonstrate an appropriate reason to treat them differently ” Pcople v. Masterson, 2011 IL
110072, 925. “An equal protection claim requires a threshold allegation that the plaintiff was

* The court notes that Plaintiffs have not alleged facts sufficient to support even apparent authority as to the Funds.
12
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treated differently from similarly situated individuals.” In re C.E., 406 .. App. 3d 97, 112 (1%
Dist. 2010),

Plaintiffs allege that the City is treating Fund participants hired prior to August 23, 1989
differently from Fund participants hired on or after August 23, 1989 and that this constitutes an
equal protection violation. (3" Am. Compl. §192). However, Plaintiffs fail to allege any facts
showing that the two groups of Fund participants are, in fact, similarly situated.

Furthermore, “[e]conomic and social welfare legislation not affecting a suspect class or
fundamental right is subject to [the] rational basis test.” Jacobson v. Dept. of Public Aid, 171 Iil.
2d 314, 323 (1996). Because no protected class or fundamental right is involved here, the City
needed only a rational basis for treating Fund participants hired on or after August 23, 1989
differently from Fund Participants hired before August 23, 1989,

Under the rational basis standard, a classification “is presumed to be constitutional, and
the state 15 not required to actually articulate the [classification]’s purpose or produce evidence to
sustain the rationality of the classification.” A, Fed'n of State. Cty.. MurL. Employees
(AFSCME"), Council 31 v. State of I1l., Dep’t of Cent. Mgmt, Servs.. 2015 IL App (1% 133454,
132.  Instead, therc is a weighty burden on the challenger, who must negative every basis which

might support the law because it should be upheld if there is any rcasonably conceivable set of
facts supporting the classification”. Id.

Plaintiffs fail to allegc facts negating. a rational basis for the challenged classification.
Nor could Plaintiffs allege such facts as the City of Chicago’s dire financial condition is a matter
of public record and forms a rational basis for declining to extend the same benefits to the much
larger group of post-August 23, 1989 Fund participants.

Because Plaintiffs cannot establish the lack of a rational basis for the challenged
classification, Count V] is dismissed with prejudice.

H. Count VII (Special Legislation) (§2-615)

Count VII seeks a declaration that the 1989, 1997 and 2003 amendments are
unconstitutional as “special legislation.” “[The special legislation clause prohibits the General
Assembly from conferring a special benefit or privilege upon one person or group and excluding

others that are similarly situated.” Big Sky Excavating, Inc. v. I1l. Bell Tel. Co.. 217111 2d 221,

235 (2005).

Count VII fajls to state a claim. “Classifications drawn by the General Assembly are
always presumed to be constitutionally valid, and all doubts will be resolved in favor of
upholding them. The party who attacks the validity of a classification bears the butden of
establishing its arbitrariness.” lnre Vernon Hills, 168 111, 2d 1] 7,119 (1995). Special
legislation challenges are treated under the same standard as equal protection challenges, Id., and
therefore, as discussed above, the rational basis standard applies here,

13
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Plaintiffs appear to assert in Count VII that the General Assembly passing statutes — the
1987, 1989 and 2003 amendments - applicable only to City of Chicago employees, the General
Assembly violated the special lepislation clause. However, the General Assembly is permitied to
make classifications based on population or territorial differences, Village of Chatham v.
County of Sangamon, 351 11l. App. 3d 889, 898 (4" Dist. 2004), aff’d, 216 111, 2d 402 (2005).
Plaintiffs allege no facts showing that the General Assembly’s classification is arbitrary or
lacking in a rational basis.

Count VII is dismissed with prejudice.
L. Statute of Limitations

The City argues that all of Plaintiffs' claims under the 1983 and 1985 amendments are
barred by the statute of limitations. The Firemen and Municipal Funds contend that all of
Plaintiffs’ claims arising under cach of the amendments to the Pension Code are time-barred.

1. Waiver

Initially, Plaintiffs argue that the City has waived this argument by not raising it on the
City’s motion to dismiss the Amended Complaint. However, the City asserted this defense after
this court ruled that the city has a derivative obligation to provide, through the collection of the
special tax levy, the monies used by the Funds to subsidize/provide healthcare for the Funds’
annuitants. Thercfore, the City did not waive its right to assert a statute of limitations defense.

E.g., Hassebrock v. Ceja Corp., 2015 IL App (5th) 140037, 138.

2. Term of the Statute of Limitations

The City contends that Plaintiffs’ claims under the 1983 and 1985 amendments are
subject to the ten-year statute of limitations applicable to breach of contract cases. The Firemen
and Municipal Funds assert that Plaintiffs’ Counts L, II and IIT are similarly subject to the same
ten-year statute of limitations.

Because the rights claimed by Plaintiffs under the Pension Clause are contract based,
Matthews, 2016 IL 117638, 159, the ten-year statute of limitations applies.

3. Triggering the Running of the Statute of Limitations/Discovery Rule

“A statute of limitation begins to run when the party to be barred has the right to invoke
the aid of the court to enforce his remedy.” Sundance Homes v. County of Du Page, 195 111, 2d
257,266 (2001). “Stated another way, a limitation period begins ‘when facts exist which
authorize one party to maintain an action against another.’” Id., quoting, Davis v, Munie, 235 III.
620, 622 (1908); Bank of Ravenswood v. City of Chicago, 307 IIL. App. 3d 161, 167 (1999).

Nonetheless, the discovery rule delays commencement of the statute of limitations “‘until
the person has a reasonable belief that the injury was caused by wrongful conduct thereby
creating an obligation to inquirc further on that issue.” Carlson v. Fish, 2015 IL App (1st)
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140526, 923, quoting, Dancor Int’l, Itd. v. Friedman, Goldberg & Mintz, 288 I11. App. 3d 666,
673 (1" Dist. 1997). The plaintiff bears the burden of proof regarding the date of discovery. 1d.

4. The Facts of this Case

The long history betwecn the parties in this case began in October, 1987 when the City
notified the Pension Funds that it intended to terminate retires health care by the beginning of
1988 and filed the Korshak suit seeking, infer alia, a declaration that it had no obligation to
provide healthcare to retirees.

The City’s 1987 complaint against the Funds sought: (1) to compel the Funds to enter
into contracts to provide insurance coverage to the City’s annuitants; and (2) sought restitution of
the amounts that the City had previously paid for retirce health care. (3™ Am. Compl., Ex. 2).

The Funds counterclaimed asserting that it was the City, not the Funds, which was
responsible for providing health carc coverage, and seeking to enjoin the City from discontinuing
health care to its retirees. (1d. at Ex. 3). In December 1987, the Korshak and Window sub-
classes intervened and requested that the court enter judgment in favor of the Funds and against
the City. (ld. at Ex. 4).

In an interesting turn-about, the City now champions the Funds’ position to argue that
any claims the annuitants may have against the Funds are time-barred.*®

It is the City’s position that the statute of limitations applies to bar any claims that the
annuitants may have against the Funds because the 1989 Korshak settlement agreement did not
preserve those claims. (City’s Mem. at 4).

The provision of the 1989 Korshak settlement agreement upon which the City relies
provided that:

The parties agree to nepotiate in good faith toward achieving a permanent resolution of
this dispute on or before December 31, 1997, Failing agreement, the parties shall be
restored to the same legal status which existed as of October 19, 1987, * * %, The
Funds, intervenors or any annuitant may contend that the City is obligated to provide and
pay for the health care benefits of its retired employees and their dependents to the extent
such cost exceeds the premiums which went into effect in April of 1982, Similarly, the
City may contend ...that it has no obligation to provide or pay for health care benefits for
its retired employees or their dependents.

(3" Am. Compl., Ex. 10)(emphasis added).

16 . . . . i
Plaintiffs posit that the City lacks standing to assert any position on behalf of the Funds. But this would require

the court to ighore the fact that, per the amended Pension Code, any Fund liability under the 1983 and 1985
amendments must be funded by City tax [evics. The City’s fate in this regard is inextricably intertwined with that of
the Funds, Therefore, the City has standing to champion this issue on behalf of the Funds, as welf as itself,

15
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The City further contends that even if the 1989 Korshak settiement preserved claims
against the Funds, the 2003 Korshak settlement agreement also did not do so. The 2003 Korshak
settlement agreement provided in relevant part that:

After the termination of the Settlement Period, Class Members retain any right they
currently have to assert any claims with regard to the provision of annuitant healthcare
benefits, other than claims arising under the prior settlement of this Action or under the
1989, 1997, or 2002 [sic] amendments to the Pension Code, or for damages relating to the
amounts of the premiums or other payments that they have paid relating to healthcare
under any prior health care plans implemented by the City, including this Settlement
Agreement.

(3" Am. Compl., Ex. 13). The City argues that this language did not preserve any claims
Plaintiffs had against the Funds because any claims against the Funds had been time-barred since
December 31, 1997 — ten plus years after the 1987 Korshak settlement agreement.

a. Korshak Sub-Class and Window Sub-Class

Initially, the entire statuic of limitation discussion concerning the Korshak and Window
Sub-Classes is moot. The City has agreed — by its May 15, 2013 letter (Am. Compl. Ex.2), and
statements made to this court in the City’s briefs and during oral argument — to continue to
provide a healthcare plan with a continued contribution from the City for the lifetime of those
annuitants who retired prior to August 23, 1989, to-wit, the Korshak and Window Sub-Class
annuitants. Therefore, it is not necessary for this court to determine whether the claims of the
Korshak and Window Sub-Classes are barred by the statute of limitations.

b. Sub-Class 3

The parties have defined the Sub-Class 3 annuitants as “[a]ny participant who
participated in any of the four Funds before the August 23, 1989 amendments to the Pension
Code.” [3" Am. Compl. §26).

The Sub-Class 3 annuitants were not parties to the 1987 Korshalk litipation, let alone the
1989 Korshak settlement agreement. Indeed, the exact language of the 1989 Korshak settlement
agreement only covers the Korshak and Window Sub-Class annuitants. The Korshak litigants
could not bind the non-party Sub-Class 3 participants to the 1989 Korshak settiement agreement,
nor could the non-party Sub-Class 3 participants have preserved any of their claims through that
1989 settlement.

When, then, did the statute of limitations begin to nin on the claims of the Sub-Class 3
participants? The discovery rule delays commencement of the statute of limitations until the
Sub-Class 3 participants had a rcasonable belief that they suffered an injury caused by wrongful
conduet. Carlson. 2015 1. App (1st) 140526, 123,

16
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Based on the Motion to Dismiss befare this court, it has not been established when
members of Sub-Class 3 knew or should have known of any claims they possessed. The court
will not assume that the members of Sub-Class 3 were aware of the facts in the 1987 Korshak
litigation and were then or thereafier put on notice of the potential for their claims against the
Funds. Nor will the court assume without sufficient evidence as to how many, if any, of the Sub-
Class 3 participants either knew of the terms of the 1989 Korshak settlement agreement or, as of
August 23, 1989, “had a reasonable belief that their injury was caused by wrongful conduct” of
the City or the Funds. Id. While the substance of this matter may be flushed out through
discovery and may be the proper subject of future summary judgment motjons, speculation
about the matter will not suffice as a basis upon which to grant the current Motion to Dismiss.

c. Sub-Class 4

The Sub-Class 4 participants are defined as “[a]ny person who participated in the Funds
after August 23, 1989.” By definition, those participants are subject to the time limitations
provided for in the Pension Code amendments of 1989, 1997 and 2003. As discussed above,
Plaintiffs have no viable claim with regard to these amendments. It is therefore unnecessary to
discuss the applicability, ve/ non, of the statute of Iimitations to Sub-Class 4.

III. Conclusion

Count I of the Third Amended Complaint is dismissed with prejudice as to any claim
based on the 1989, 1997 and 2003 amendrments.

Count I remains pending as to the claims under the 1983 and 1985 amendments except as
to the members of Sub-Class 4. The members of Sub-Class 4 have no remaining claims under
Count I because they have no rights under the 1983 and 1985 amendments.

Counts I1, III, V, VI and VII of the Third Amended Complaint arc dismissed with
prejudice.

This case is set for status on August 11, 2016 at 10:30 a.m.

Enter: \_) Ll\. \ A"

ENTERED
Judge Neil H. Cohen-2021
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No, 16-2356

IN THE APPELLATE COURT OF ILLINOIS,

FIRST DISTRICT
Michael W. Underwood, Joseph M., Vuich, Raymond From the Circuit Court,
Scacchitti, Robert McNulty, John E. Dorn, William J. Cook County, No. 13
Selke, Janiece R. Archer, Dennis Mushol, Richard CH 17450, CAL, 5,
Aguinaga, James Sandow, Catherine A. Sandow, Hon. Judge Cohen
Marie Johnston, and 338 other Named Plaintiffs listed
in Exhibit I to Complaint, Plaintiffs, Notice of Interlocutory
Appeal: September 1,
V. 2016
CITY OF CHICAGO, a Municipal Corporation,
Defendant,
and
Trustees of the Policemen’s Annuity and Benefit Fund
of Chicago;
Trustees of the Firemen’s Annuity and Benefit Fund of
Chicago;

Trustees of the Municipal Employees” Annuity and
Benefit Fund of Chicago; and

Trustees of the Laborers’ & Retirement Board
Employees’ Annuity & Benefit Fund of Chicagp, et al.

Defendants,

(Proposed) ORDER
Lu,r\wk [ZeSpurie fhewts

Upon consideration of Plaintiff-Appellants’ Motion to Consolidate this case with 16-2357,
it is Ordered:

the motion i@ ~  Denied.—

ORDER ENTERED
Dated: NOV § 3 2015

AVFELLATE GOURT, FIBST BesTRiCT
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IN THE CIRCUIT COURT OF COOQK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL W, UNDERWOOD, et al, )
Plaintiffs, ; _
v, ; 13 CH 17450
CITY OF CHICAGO, et al., ;
Defendants, ))

MEMORANDUM AND ORDER

Plaintiff Michael W Underwood and 349 other named Plaintiffs, ag participants in the
Annuity & Benefit Funds covering the City of Chicago’s employees, have filed an Amended
Class Action Complaint seeking declaratory and other relief regarding their contention that they
are entitled to lifetime subsidized health care.

They have all filed Motions to Dismiss the Amended Class Action Complaint pursuant to
735 ILCS 5/2-619.1,

L_Backsround
A. The Creation of the Funds

In order to administer and cawy out the provisions of the liinojs Pension Code (“Pension
Code™), the General Assembly created four pension finds covering employees of the City of
Chicago (“the City™):

(1) the Laborers’ & Retirement Board Employees Annuity & Benefit Fund (“Laborers™);
(2) the Firemen’s Annuity and Benefjt Fund (“Fire™);

(3) the Municipal Employees’ Annuity and Benefit Fund (“Municipal”); and

(4) the Policemen’s Annuity and Benefit Fund (“Police™),

(Am. Compl. 11 7-18). The Funds’ obligations to their annuitants under the Pension Code are
actually financed by the taxpayers of the City through a tax levy.!

'401LCS 5/5-168; 40 ILCS 5/6-165; 40 ILCS 5/8-173; 40 ILCS 5/11-169.
. |
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The Pension Code was amended from time to time, as new collective bargaining
agreements were negotiated,

A discussion of the saljent provisions of the amendments which are relevant to the
disposition of these Motions to Dismiss follows, '

B. The 1983 and ; 985 Amendments to the Pension Code

In 1983, the General Assembly amended the Pension Code to require the Fire and Police
Funds to contract with one or more insurance carriers to provide group health care coverage for
their retirees. *

The 1983 amendments also provided that the boards of the Fire and Police Funds were 10
subsidize annujtants’ monthly insurance premiums by contributing up te §55 per month for
annuitants who were not qualified for Medicare and $21 per month for Medicare-qualified
annuitants through payments to the City.?

Municipal Funds to pay up to $25 per month of the annujtant’s monthly premiums.® If monthly
premiums for a chosen plan exceeded the maximum subsidized amount, the annuitant could elect
to have the additional cost deducted from the annujtant’s monthly benefit.’ Ifthe annuitant did
not so elect, coverage would terminate.’ While the 1985 amendment did not specify that the
premiums would be funded by the City’s tax levy, the Pension Code specifies that the City’s tax
levy finances all of the Funds’ financial obligations under the Pension Code.®

The 1985 amendments also directed the Funds to approve a group health insurance plan
for the annuitants,’

The 1985 amendments further provided that the healthcare plans were not to be construed
as pension or refirement benefits under Article X111, § 5 of the 1970 Ilinois Constitution, '°

* Am. Compl. 127: see also, 40 [LCS 5/5-167.5; 40 ILCS 5/6-164,2 (added by P.A. 82-1044, §1, eff. Jan. 12, 1983),

* (Am. Compl. §33; see also, 40 [LCS 515-167.5; 40 ILCS 5/6:164.2),

‘Am, Compl. 1126, 31, 33: see also, 40 ILCS 5/5-167.5 40 ILCS 5/6-164.2, :
*Am. Compl. 136; see alsg, 40 TLCS 5/5-164.1 (added by P A. 84-23, §1, eff. July 18, 1985); 40 ILCS 5/1 1-160.1
E(':alddcd by P.A. 84-159, §1. eff, Aug. 16, 1985),

I,
Id,

: 40 1LCS 5/8-173; 40 ILCS 5/11-169,

"1d,

lﬂ&
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C. The Korshak Litigation, and the 1989, 1997 and 2003 Amendements to the Illinois
Pension Code ‘

In 1987, the City notified the Funds that it intended to terminate rctifee health care by the
beginning of 1988, '

The City soon thereafter filed suit in the Chancery Division of the Circuit Court of Cook
County, City of Chicago v. Korsh , 87 CH 10134, seeking a declaration that it had no
obligation to provide healthcare to retirces (“the Korshak litigation). (Am, Compl. 989). In
response, the Funds filed counterclaims seeking 1o compel the City to continue healthcare
coverage for the Funds’ retirees, (Am. Compl. at T™93-94).

Employees who retired on or before December 31, 1987 were allowed to intervene as a
group. This group was certified as the “the Korshak sub-class.” (Id, at 192). -

Employees who retired after December 31, 1987, but before August 23, 1989, were
permitted to intervene as a group, which was certified as the “Window sub-class,” (1d.),

In 1988, the parties entered into a settlement agreement. This agreement was
subsequently codified by 1989 amendments to the Pension Code. (Am. Compl. §195-96). The
amendments increased the amounts the Funds were required to contribute monthly for the health
care of their annujtants {up to $65 for non-Medicare eligible annuitants and up to $35 for
Medicare eligible annuitants); required the City to pay 50 percent of the cost of the annuijtants'
health care coverage through 1997; and made the annuitants responsible for paying the
remaining portion of their premjums."”

The 1989 amendments specifically stated that the obligations set forth expired on
December 31, 1997, 12

Additionally, these amendments stated that the health care plans were not to be construed
as retirement benefits under Article X101, § 5 of the 1970 Iltinois Constitutiop.?

In June 1997, prior to the expiration of original settlement period, the parties entered into
2 new scitlement agreement which extended the settlement period unti] June 20,2002. (Am.
Compl. 11). This new agreement was also codified by amendments to the Pension Code, '

The 1997 amendments increased the Funds® monthly contribution (up to $75 for non-
Medicarc eligible annuitants and up to $45 for Medicare eligible annuitants) and again required

" 40 1LCS 57167.5(d); 40 ILCS 3/6-164.2(d); 40 ILCS 5/8-164.1(d); 40 ILCS 5/11-160.] (d)(as amended by P.A,
86273, §1, eff. Aug. 23, 1989), -
12

id.
13 '@ .
" 40 ILCS 5/167.5(d); 40 TLCS 3/6-164.2(d); 40 ILCS 5/8-164.1(d); 40 ILCS 5/11-160 | (d)(as amended by P.A,
90-32, §5, eff, Iune 27, 1997).
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the City to pay 50% of the costs of the annuitants’ health care coverage.”’ The amendments
stated that the obligations set forth would terminate o June 30, 2002,

~ The amendments again provided that the health care plans were not 10 be construed ag
Tetirement benefits under Article X11], § 5 ofthe 1970 [Ilinois Constitution, '¢

In April 2003, the parties entered into yet another settlement agreement extending the
settlement period unti} June 30, 2013 and, again, the Pensjon Code was amended to codify the
terms of the settlement. !’ '

Under the 2003 amendments, the City was to Pay at least 55% of the health care costs of
annuitants who retired before June 30, 2005." For annuitants retiring after that date, the City
was to pay between 40-50% of the health care costs.!? The City was not to pay any costs for
annuitants with less than [0 years of service. 2 Between July 1,2003 and July 1, 2008, the Funds
contributed $85 for each annuitant who was not qualified for Medicare and $55 for each
annuitant who was qualified for Medicare. After July 1, 2008, the Funds paid an additional $10
per month for all anguitants !

As with the previous amendments, the 2003 amendmments stated that the health care plans
Were not to be construed as retirement benefits under Article X111, § 5 of the 1970 Illinois -
Constitution,?

The 2003 settlement agreement also provided for the creation of the Retiree Healthcare
Benefits Commission ("RHBC™), (Plaintiffs® Response, Ex. 13 at 9). The 2003 settlement
agreement provided that before July 1, 2013, the RHBG would make recommendations
concerning the state of retires healtl) care benefits, their related cost trends, and issues affecting
any retiree healthcare benefits offered after July 1, 2013, (Id. at 10).

D. 2013: The RHBC Report and the City’s Decision to Phase-Out Health Care
Support

On January 11, 2013, the RHBC issued jts report. (City’s MTD at Ex, B). The report
concluded that continuing the existing financial arrangement was not viable given the City’s
financial circumstances, industry trends and market conditions. 1d.).

Foilowing the RHBC's report, the City decided to gradvally reduce and ultimately end its
contributions toward the health care of retirees, other than those who retired before August 23,
1989, ¢.g., the Korshak and Window subclasges, (Am. Compl. 198).

By

Id.
" Am. Compl. 197; 40 ILCS 5/5-167.5(b; 40 ILCS 5/164.2(bY; 40 ILCS 5/8-164. I(b), 40 ILCS 3/1 1-160.1(b) (a3
ﬁ‘mended by P.A. 93-42, §5, eff, July 1, 2003),

Id.
19 Id,
ZDE‘
H1d.
2 E
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lifetimes of the annuitants retiring prior to August 23, 1989, (Id.). Forall annuitants retiring
after August 23, 1989, the City stated its jntent to modify benefits and to ultimately phase-out its
healthcare subsidies and plans by the beginning of 2017. dd.).

E. Proceedings in this Case

In July 2013, Plaintiffs filed a motion before this court secking to revive the Korshak
action. That motion was denjed because the Korshak action had been dismissed with prejudice
in 2003,

On July 23, 2013, Plaintiffs filed this new action against the City and the trustees of the
Funds. The case was remaved to federal court on August 9, 2013.

Before the faderal district court, Plaintiffs filed their Amended Complaint which
identified four putative sub-classes of plaintiffs: )

1) The Korshak sub-class (those retiring prior to December 31,1987)

2) The Window sub-class (those retiring between January 1, 1988 and Augyst 23, 1989)
3) Any participant who contributed to any of the four Funds before the August 23, 1989
amendments to the Pension Code (“Sub-Class 3*)

4) Any person who was hired after August 23, 1989 (“Sub-Class 4)

(Am. Compl. 17).

Count | of the Amended Complaint seeks a declaration that any reduction in Plaintiffs’
healthcare benefits would violate Article XIII, §5 of the 1970 Nlinojs Constitution.

Count II of the Amended Complaint alleges that a reduction in benefits from the benefits
in effect from October 1, 1987 to August 23, 1989 constitutes a breach of contract,

Count III asserts that Defendants are estopped from changing or terminating the annuitant
coverage to a level below the highest level of benefit during an annuitant’s participation in group
healthcare benefits.

Counts IV and V asserted claims under federal law,

The City filed a motion to dismiss before the federal district court. The district court
granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district
court’s order was vacated and the state law claims remanded to this court for decision. As only
the state taw claims were remanded, only Counts I, IT and IT] are currently pending before this
court.
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I1. Motions to Dismiss

The City and the Funds have filed motions to dismiss Counts I, I and IT of the Amended
Complaint pursuant to 735 ILCS 5/2-619.1.

A §2-615 motion to dismiss “challenges the legal sufficiency of the complaint.” Chicago
City Dav School v, Wade, 297 T1J, App. 3d 465, 469 (1* Dijst, 1998). The relevant inquiry is
whether sufficient facts are contained in the pleadings which, if proved, would entitle a plaintiff
torelief. Id. “Such a motiog does not raise affirmative factual defenses but alleges only defects
on the face of the complaint.” Id. “A seetion 2-615 motion admits as true all well-pleaded facts
and reasonable inferences that can be drawn from those facts, but not conclusions of law or
conclusions of fact unsupported by allegations of specific facts.” Talbert v. Home Savin s of
America, 265 11, App. 3d 376, 37980 (1°' Dist, 1994). A section 2-615 motion will not be
granted “unless it is clearly apparent that no set of facts can be proved that would entitle the

plaintiff to recovery.” Bajrd & Wamer Res, Sales, Inc. v. Mazzone, 384 111 App. 3d 586, 590
(1* Dist. 2008).

A §2-619 motion to dismiss “admits the legal sufficiency of the complaint and affirms ajl
well-pled facts and their reasonable inferences, but raises defects or other matters ejther internal
or external from the complaint that would defeat the cause of action,” Cohen v. Compact Powers
Sys.. LLC, 382 1L App. 3d 104, 107 (1* Dist. 2008). A dismissal under §2-619 permits “the
disposal of issues of law or easily proved facts catly in the litigation process.” Id. Section 2-
619(a)(9) autherizes dismissal where “the claim asserted against defendant is barred by other
affirmative matter avoiding the legal effect of or defeating the claim.” 735 ILCS 5/2-619(a)(9).

A. Judge Albert Green’s Rulings in the Korshak Litigation

During the Korshak litigation, the trial Judge, Judge Albert Green, denied the City’s
motion to dismiss the Funds’ counterclaim. Now, in the present litigation, Plajntiffs initially
contend that Judge Albert Green’s order denying the City’s motion to dismiss in the Korshak
litigation disposes of virtually all of the bases for dismissal raised by City and Funds’ current
Motion to Dismiss. Plaintiffs are incorrect,

undisturbed by the appellate court become the [aw of the case, Ericksen v. Rush-Pre b erian-St.
Luke's Medical Crr., 289 III. App. 3d 159, 168 (1* Dist, 1997). A denial of 2 motion {o distniss
is not a fipal and appealable order. :
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B. Capacity to Be Sued

The trustees of Fire and Municipal Funds contend that dismissa] s proper since they do
not have the capacity to be sued.

The court finds this argument to be wholly unconvincing given the existence of the
Korshak litigation and the Funds® active participation in it, The trustees of the Fire and
Municipal Funds were defendants in that suit, filed counterclaims in that suit, and were parties to
the settlement agreements in that suit. T hey have now waived any right ta claim that they lack
the capacity to be sued. Awrora Bank FS v. Perry, 2015 IL App (3d) 130673 (lack of standing

Aurora Bank FSB v, Perry
to be sued can be waived); People ex rel, llinois State Dental Soc. v. Vinei, 3511l App. 3d

474 (1" Dist. 1976)(same),

C. Statute of Limitations

agreements entered into during the course of the Korshak litigation reserved Plaintiffs’ rights to
assert the claims raised in the Amended Complaint. Plaintiffs are correct,

The 1989 settlement agreement provided that if the parties failed to teach a permanent
resolution of their dispute by December 3 1, 1997, the parties would be restored to the same legal
status which existed as of October 19, 1997. (Response at Ex. 10). The 1989 settlement
agreement further provided that the court’s Jurisdiction would continue after J anuary 1998 if no
permanent solution was reached, (Id.). And, the 2003 settlement agreement expressly provided
that after its expiration the class members would retain any right they then had “to assert any
claims with regard to the provision of annuitant healthcare benefits” other than claims arising
under the prior settlement agreements or amendments to the Pension Code.

The court finds that the 1989 and 2003 settlement agreements defeat any statute of
limitations claims.

. Moreover, “a statute of limitation begins to run when the party to be barred has the right
to invoke the aid of the court to enforce his remedy.” Sundance Homes v. County of Du Pa e,
195 10, 2d 257, 266 (2001). “Stated another way, a limitation period begins ‘when facts exist
which authorize one party to maintain an action against another,'” Id., quoting, Davis v. Munie,
235 111. 620, 622 (1908); Bank of Ravenswood v. City of Chigago, 307 Il App. 3d 161, 167
(1999). This action was triggered by the City’s letter of May 15, 2013 informing the Funds®
anguitants of the City’s plan to modify and ultimately phase-out its healthcare subsidies and
annuities by 2017. Arguably, the statute of limitatjons did not begin to run until May 15, 2013.

D. Motion to Dismiss Count (§2-615)

Count I of the Amended Complaint sceks a declaration that any reduction in Plaintiffs’
healtheare benefits would violate Article XIII, §5 of the 1970 Ilinois Constitution,
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The City and the Funds argue that Count I should be dismissed with prejudice because a
reduction in the annujtants? healthcare benefits does not constitate a violation of §5, Art. XIIl of
the Iltinois Constitution of 1970.

Article XL, §5 of the linois Constitution of 1670 (“the Pension Clause™) provides that:

Membcrship in any pension or reticement system of the State, any umit of Jocal
government or school district, or any agency or instrumentality thereof, shall be an
enforceable contractual relationship, the benefits of which shall not be diminished or
impaired. ' '

Itl. Const. 1970, art, XIIL, §5.
1. Kanerva v. Weems

Plaintiffs contend that Kay erva v, Weems, 2014 1L 115 811, definitively establishes that
Plaintiffs’ healthcare benefits cannot be reduced.

In Kanerva, the Plaintiffs in four consolidated cases fijed suit challenging the validity of
Public Act 97-695 which amended §10 of the State Employees Group Insurance Act of 1971 by

Our supreme court identified the central issue of Kanerva as “whether the pension
protection clause applies to an lllinois public employer’s obligation to contribute to the cost of
health care bepefits for employees covered by one of the State retirernent systems.” Id. at 735.

benefits, Id. at 39, Ej gibility for all these benefits, including healthcare, is conditioned on, and
flows directly from, membership in a public pension System. Id. at 140. Therefore, subsidized
healthcare must be considered a benefit of membership in a pension or retirement system
protected by the Pension Clause. Id. ‘

Qur supreme court found that although it js true that healthcare costs and benefits are
governed by a different set of calculations than retirement annuities, this fact is legally irrelevant,
Id, at 54. If a benefit is derived from membership in a public pension system, it is protected

Finally, out supreme court reiterated the fundamental principle that “[ulnder settled
Iinois law, where there is any question as to legislative intent and the clarity of the language of
a pension statute, it must be liberally construed in favor of the rights of the pensioner, This rufe

8
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of construction applies with equal force to our interpretation of the pension protection provisions
set forth in article XIJ1, section 5. Id. at q5s5.

2. Application of Kanerva v. Weems
Kanerva is clear that healthcare benefits are covered by the Pension Clause and,
therefore, cannot be diminished or impaired. The question is whether the healtheare benefits of
Plaintiffs and the putative class members will be diminished or Impaired by the City’s plan to
gradually phase out hrealthcare coverage for annuitants retiring on or after August 23, 1989

a. Whether the Legislature Could Validly Disclaim the Pension

Clause’s Application to the 1985, 1989, 1997 and 2003 Amendments ¢o

the Pension Code

Under Kanerva, healthcare benefits are covered by the Pension Clanse. The amendments’
language to the contrary is not enforceable. The General Assembly cannot etase the
constitutional rights of the annuitants by statute,

b. Whether Kanerva Applics to the Funds

At oral argument, the Funds asserted that Kanerva applies only to public employers and,
therefore, has no application to the Funds. Itis true that the Funds are not public employers. It
is also true that the Kanerva court framed the central issue as “whether the pension protection
clause applies to an [llinojs public employer’s obligation to contribute to the cost of health care
benefits for employees covered by one of the state retirement Systems.” Kanerva, 2014 JL
115811 at 135. That being said, however, it does not follow under the circumstances of this case
that Kanerva has no application to the Funds.

The Pension Clause protects, “[mjembership in any pension or retitement system of the
State, any unit of local govermnment or school district, or any agency or instrumentality thereof.”
Il. Const. 1970, art. XIII, §5 (emphasis added).

Under Kanerva, healthcare benefits fal| within the scope of the Pension Clause. Nothing
in the language of the Pension Clause limits its scope to benefits provided directly by public
employers. ‘

The lllinois Pension Code provided for the creation of the Funds, by the city council, for
the specific purpose of establishing, funding and administering pension fands for the City’s
employees. E.g, 40 ILCS 5/5-101; 40 ILCS 5/6-101; 40 ILCS 5/8-101; 40 ILCS 5/11-101.
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Accordingly, in a very real and practical sense, the Pension Code designed a scheme by which
the Funds were created as an instrumentality of the City. Since the Pension Clause protects the
benefits of membership in the retirement system of any “unit of Jocal government” or “any
agency or instrumenta]ity, thereof,” [1l. Copst. 1970, art. X111, §5, Kanerva applies to the Funds.

¢. The 1983 and 1985 Amendments: No Time Limitations

The 1983 amendments obligated the Fite and Police F unds to contract for group health
care coverage for their annuitants and to subsidize the monthly premiums for their annuitants.

The 1985 amendments obligated the Municipal and Laborers Funds to approve & group
health insurance plan and subsidize monthly premiums for their anaitanis by making payments
to the organization underwriting the group plan.

The 1983 and 1985 amendments did not set forth apy termination date for the Funds®
obligations. While the 1983 amendments provided that the group healthcare contracts made by
the Firemen and Police Funds could not extend beyond two fiscal years, this limitation was not a
time-limitation on the Funds’ obligation to provide group health care to their annujtants, This

The 1983 and 1985 amendments were in effect when the Korshak sub-class, the Window
sub-class and Sub-Class 3 entered into the Funds’ retirement systems. There does not appear to
be any dispute between the parties that the 1983 and {985 amendments apply to these sub-
classes. The court notes that in its May 15,2013 letter, (Am. Compl. Ex.2), the City stated that jt
would continue to provide a healthcare Plan with a continued contribution from the City for the
lifetime of the annuitants who retired prior to August 23, 1989. The City again reiterated this
assertion in its Memorandum in support of its Motion to Dismiss.

Therefore, Count I cleatly states a cause of action for declaratory relief as to the City’s
and Funds’ obligations under the 1983 and 1985 amendments. E.g, Alderman Drugs. Inec. v.
etropolitan Life Ins, Co,, 79 IIL. App. 3d 799, 803 (1" Dist. 1979)(A complaint that alleges
sufficient facts to show an actug] controversy between the parties and prays for a declaration of
rights states a cause of action.),

The exact nature of thoge obligations, however, is not properly decided on a §2-615
motion to dismiss.

d. The Effect of the Time Limitations of the 1989, 1997 and 2003
Amendments

Unlike the 1983 and 1985 amendments, the amendments to the Pension Code which
codified the settlement agreements in Korshak wete all time-limited. The 1989, 1997 and 2003
amendments did not provide that the healthcare benefits set forth therein were for the lifetime of
the annuitants. Rather, these amendments were clear that the obligations set forth expired with
the settlement agreements the amendments codified.
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Plaintiffs contend that there is an argumnent that the rates set forth in the 1989, 1997 and
2003 amendments cannot be diminished or impaired. Plaintiffs, however, fail to develop this
argument. Furthermore, the court disagrees that such an argument s valid.

The Pension Clause is clear that benefits, once given, cannot be impaired or diminished.
The Pension Clause, however, does not by itself confer benefits. The nature and extent of any
health benefits to be conferred is the subject of the legislative power. In this case, the 1989,
1997 and 2003 amendments to the Illinois Pension Code were time-Jimited at creation, and for
good reason. They were enacted solely to codify the time-limited settlement agreements between
the parties. By their express terms, these amendments specifically did nof provide the annuitants
with “lifetime” or “permanent” healthcare benefits. Since any obligations under these
amendments expired by the specific terms of those amendments, there is nothing to diminish or

‘impair.

Plaintiffs cite to In re Pension Refoimn Litigation (Heaton v, Quinn), 2015 [L 118585, to
nt of pension benefits.

argue that the General Assembly cannot impose a time limit on a gra

Heaton, however, nowhere addresses whether the General Assembly can enact pension statutes
with time limitations. Indeed, the General Assembly generally has the right to impose
conditions, including time limitations, on statutorily created rights. E.g., In re Petition for
Detachment of Land from Morrison Co unity Hosp., 318 I1l. App. 3d 922, 930 (3d Dist,

2000); Kaufman, Litwin and Feinstein v. Edgar, 301 111, App. 3d 826, 831 (1¥ Dist. 1988).

The Pension Clause protects only benefits that have astually been granted. It does not

Serve to magically create a right to receive benefits not specifically granted.

Therefore, Count I fails to state a cause of action for declaratory relief as to the City’s and
Funds’ obligations under the 1989, 1997 and 2003 amendments to the Lllinais Pension Code.

E. Motion to Dismiss Count IT (§2-615 and §2-619)

Count I asserts a common law breach of contract claim against the City based on a
contractual right the Plaintiffs and the putative class members have alleged they have under the
Pension Clause “to the fixed-for-life subsidized healtheare premiums in effect on their retirement
date.” (Am, Compl. ]116).

Count 1T also alleges that, independent of the Pension Clause, “Plaintiffs and the pre-
August, 23, 1989 retirement or hire date putative class members have a contractual 1 ght to the
Plan in effect during the period of October 1, 1987 to Augnst 23, 1989, at the $55/$21 fixed-rate-
for-life healthcare premiums, subsidized by their respective Funds . . . without reduction.” (Id. at

m7),

Plaintiffs allege that the City “has breached its contractual obligation by unilaterally
requiring the plaintiffs and [putative] class members to pay increased healthcare premjums.” (Id.
at 1119).
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1. Statute of Frauds

Ilinois law is clear that any “lifetime™ contract must be in writing or the contract is

barred by the Statute of F rauds. Mclnerey v. Charter Golf, Inc., 176 I1. 2d 482 (1997).

Plaintiffs argue that De]l v, Streator, 193 Ij. App. 3d 810 (3d Dist. 1990), provides
otherwise, but that case did not address a Statute of Frauds defense. Plaintiffs further contend
that written contracts do exist, But, as discussed below, the Amended Complaint fails to allege
sufficient facts to establish the existence of such written contracts.

2. Section 2-615

“In order to state a cause of action for breach of contract, a plaintiff must allege (1) an
offer and acceptance; (2) consideration; (3) definite and certain terms of the contract; (4)
plaintiff's performance of a]| required contractual conditions; (5) defendant's breach of the terms
of the contract; and (6) damage resulting from the breach,” Weis v. State Farm Mut. Auto. Ins.
Co., 333 11l. App. 3d 402, 407 (2d Dist. 2002). :

lilinois is a fact-pleading jurisdiction. Simpkin v, Csx Transp., 2012 IL 1 10662, §26.
“A plaintiff may not rely on conclusions of law or fact unsupported by specific factual
allegations.” Id. ‘

. Count I fails to allege specific facts showing the existence of any written contracts
between Plaintiffs, the City, or the Funds. While Plaintiffs attempt to cure thig deficiency in

their Response, this court can only consider those facts actually pled in the Amended Complaint.

During oral argument, Plaintiffs argued at length that the City’s handbook constituted a

contract for lifetime healthcare, and that a “threc-way™ contract to provide lifetime healthoare
somehow existed between the City, the Funds, and the annuitants. But, regardless of Plaintiffs’

handbook is the contract at issue or contain any allegations regarding any supposed “three-way”
contract. Furthermore, Plaintiffs failed to aftach the handbook to the Amended Complaint. as
requived by 735 ILCS 5/2-606.

The court further notes that Count JJ does not allege any breach of contract by the Funds.

While their Response makes it clear that Plaintiffs beljeve they have a breach of contract clatm
against the Funds, Count I only alleges a purported breach by the City and only seeks relief
from the City.
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Count II is dismissed, without prejudice, pursuant to §2-615 for failuze to state a claim
for breach of a written contract against either the City or the Funds,

¥. Motion to Dismiss Count II (§2-61 5)

Count IIT asserts that Defendants are, as a matter of common law, estopped from
changing or terminating the annuitant coverage lo a level below the highest level of benefit
during an annuitant's participation in group healtheare benefits, Though Count III fails to allege
whether Plaintiffs are asserting a claim for promissory or equitable estoppel, Plaintiff's Response
confirms that they are asserting a claim for equitable estoppel,

The elements of equitable estoppel are: (1) words or conduct amounting to a
misrepresentation or concealment of material facts on the part of the party allegedly estopped;
(2) knowledge by the party allegedly estopped at the time the representations were made that the
representations were untrue; (3) lack of knowledge by the party asserting estoppel at the time the
representations were made and at the time they were acted upon that the representations were
untrue; (4) the party allegedly estopped must intend or reasonably expect the representations to
be acted upon; (5) good faith reliance on the representations by the party asserting estoppel to its
detriment; and (6) prejudice to the party asserting estoppel if the party allegedly estopped is

petmitted to deny the truth of the representations.” Williams & Montgomery, Ltd. v. Stellato,

195 11L. App. 3d 544, 552 (1 Dist. 1990),

Nlinois courts do not favor applying equitable estoppel against public bodies and will do
50 only to prevent fraud or injustice. Morgan Place v. City of Chicago, 2012 IL App (1st)
091240, 133, In order to apply equitable estoppel against a public body, there must be an
affirmative act by the public body itself (i.e. legislation) or an act by an official with the express
authority to bind the public body. Patrick Enpi eering, Inc. v. City of Naperville, 2012 IL
113148, 739. Furthermore, for reliance on an officer’s actions to be detrimental and reasonable,
the party claiming estoppel must have substantially changed his or her position based on the
affirmative act of the public body’s officials, and upon his or her own inquiry into the official’s
authority. Id.

Count 11) alleges that the City and the Funds “are estopped by their own conduct from
changing or terminating the annuitant coverage to a level below the highest level of benefit
duriug a participant’s participation in the group healthcare benefits” and that the City “is
estopped from changing or terminating the coverage for class period retirees without affording
the Funds a reasonable time in which to obtain alternative coverage from another carrier.” (Am.
Compi. §121-122). Count 11, however, fails to set forth any specific facts supporting the
application of equitable estoppel.

Plaintiffs allege that between 1984 and 1987, the City held a series of “Pre-Retirement”
seminars at which unjdentified City officials informed the attendees that they would be able to
participate in the City’s health plan for lifc with no cost for their own coverage. (Id, at 146-47),
This allegation does not show an affirmative act by a City official with express authority to bind
the City. Furthermore, Plaintiffs have fajled to allege that they undertook any inquiry into the
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unidentified City officials’ actual authority to bind the City. Without such factual allegations,
Count ITT does not state a claim against the City, -

Count III is even more deficient in factual support as to the Funds. The Amended
Complaint does not contain a single allegation of any affirmative act by any of the Funds, much
less an affirmative act by an official with the express authority to bind the Funds,

At oral argument, Plaintiffs’ counse] asserted that the City representatives at the “Pre.

Retirement” seminars had “apparent authority” to bind the City. “Apparent autliority,” however,
is not a basis for equitable estoppel against a public body:

Because apparent authority is not actual, but only ostensibie, an apparent agent may make
representations the specifics of which the principal is unaware, and still bind the
principal. “If the unauthorized acts of a governmental employee are allowed to bind
a municipality *** the municipality would remain helpless to correct errors’ (City
of Chicago v. Unit One Corp., 218 111 App. 3d 242, 246, 578 N.E.2d 194, 161 I1L. Dec.
67 (1991)) or, worse, to escape the financial cffects of frauds and thefts by unscrupulous
public servants (D.S.4. Finance Corp., 345 11 App. 3d at 563). Thus, we have required,
“anyone dealirig with 2 governmental body takes the risk of having accurately
ascertained that he who purports to act for it stays within the bounds of his
authority, and *** this is so even though the agent himself may have been unaware
of the limitations on his authority.’

Patrick Engineering, 2012 IL. 113148, 136 (erphasis added).

Count IIT is dismissed, without prejudice, for failure to state a claim.

IIX. Conclusion

Count ] states a cause of action for declaratory relief as to the City's and Funds’
obligations under the 1983 and 1985 amendments, but fails to state a cause of action for
declaratocy relief as to the City’s and Funds® obligations under the 1989, 1997 and 2003
amendments to the 1llinois Pension Code.

Count I] is dismissed, without prejudice, pursuant to §2-615 for failure to statc a claim
for breach of a written contract against either the City or the Funds.

Count 111 is dismissed, without prejudice, for failure to state a claim for breach of
contract under a theory of common Jaw equitable estoppel.

Plaintiffs are given leave to amend Counts IT and 111,
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The status date of December 1'1, 2015 at 9:30 a.m. stands.

Enter; N la 1 IS

Judge Neil H.

ENTE
Judge Nell H, Cthn-ZﬂZl

DEC u3 2018

DOROTHY BR

LRt R e

BEPUYT GLER
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

Michael W, Underwood, et al.,

Michael W, Underwood, Joseph M. Vuich,
Raymond Scacchitti, Robert McNulty, John E,
Dorn, William J. Selke, Janiece R, Archer, Dennis
Mushol, Richard Aguinaga, James Sandow,
Catherine A, Sandow, Marie Johnston, and 388

other Named Plaintiffs listed, No. 13-CH-17450

Calendar No. 5

Plaintiffs, Hon, Neil H, Cohen

Y.

CITY OF CHICAGO, a Municipal Corporation,
Defendant,

And
Trustees of the Policemen’s Annuity and Benefit
Fund of Chicago;
Trustees of the Firemen’s Annuity and Benefit Fund
of Chicago;
Trustees of the Municipal Employees’ Annuity and
Benefit Fund of Chicago; and
Trustees of the Laborers’ & Retirement Board
Employees’ Annuity & Benefit Fund of Chicago, et
al.

Defendants.

Order No. 1 of 2.

This matter came to be heard on Plaintiffs’ Motion for a Preliminary Injunction.
Due notice was given, all parties were present by counsel, who had briefed the court.
The Court heard arguments, received testimony from witnesses and, for the reasons stated by the
Court on the Record, it is HEREBY ORDERED:

Plaintiffs’ motion for preliminary injunction is DENIED.

Entered on December 23, 2015

Prepared by:

Clinton A, Krislov, Esq. (clint@krislovlaw.com)
Kenneth T. Goldstein, Esq.

KRISLOV & ASSOCIATES, L'TD,

Civic Opera Building

20 North Wacker Drive, Suite 1300

Chicago, Illinois 60606

(312} 606-0500
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL W. UNDERWOOD, et al., )
Plaintiffs, ;

v. ; 13 CH 17450
CITY OF CHICAGO, et al,, i

Defendants. )

MEMORANDUM AND ORDER

Defendant City of Chicago has filed a Motion for Clarification or, altematively, for
Reconsideration of this court’s December 3, 2015 Memorandum and Order as to Count I.

The Trustees of the Firemen’s Annuity and Benefit Fund of the City of Chicago and the
Trustees of the Municipal Employees’ Annuity and Benefit Fund of the City of Chicago have
filed a Motion for Clarification or alternatively, for Reconsideration of this court’s December 3,
2015 Memorandum and Order as to Count L.

1. Back rbund
A. The Creation of the Funds

In order to administer and carry out the provisions of the Illinois Pension Code, the
General Assembly created four pensmn funds covering employees of the City of Chicago (“the
Clty”)

(1) the Laborers’ & Retirement Board Employees Annuity & Benefit Fund (*Laborers™);
(2) the Firemnen’s Annuity and Benefit Fuod (**Fire™);

(3) the Municipal Employees’ Annuity and Benefit Fund (“Municipal”); and

(4) the Polmcrnen s Annuity and Benefit Fund (*Police™).

{Am. Compl 1917-18). The Funds obligations to its annujtants are financed through a tax levy
by the City.'

B. The 7983 and 1985 Amendments o the Pension Code

In 1983, the General Asscmbly amended the Pensmn Code to require the Fire and Police
Funds to contract with one or more insurance carriers to provide group health care coverage for
their retirees, 2

' 40 ILCS 5/5-168; 40 ILCS 5/6-165; 40 JLCS 5/8-173; 40 ILCS 5/11-169,
2 Am. Compl. 127; seg also, 40 ILCS 5/5-167.5; 40 ILCS 5/6-164.2 (added by P,A, 82-1044, §1, eff. Jan. 12, 1983).
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_ The 1983 amendments also provided that the boards of the Fire and Police Funds were to
subsidize annuitants’ monthly insurance premiums by contributing up to $55 per month for
annnitants who were not qualified for Mcdxcarc and $21 per month for Medicare-qualified
annuitants through payments to the City.?

The 1983 amendments further stated that the basic monthly premium for each-annuitant
would be contributed by the City from the tax levy used to finance the Funds. If monthly
premiums for a chosen plan excecded the maximum qubs1d17ed amount, the additional cost was
to be deducted from the annuitant’s monthly benefit.*

In 1985, the General Assembly amended the Pension Code to require the Laborers and
Municipal Pension Funds to pay up to $25 per month of the anpuitant’s monthly premiums.® If
monthly premiums for a chosen plan exceeded the maximum subsidized amount, the annultant
could elect to have the additional cost deducted from the aunuitant’s monthly benefit.® If the
annuitant did not so elect, coverage would terminate.” While the 1985 amendment did not
specify that the premiums would be funded by the City’s tax levy, the Illincis Pension Code
specifies that thc tax levy finances all of the Funds* financial obligations under the Illinois
Pension Code.®

The 1985 amendments also directed the Funds to approve a group health insurance plan
for the annuitants.” The 1985 arnendments further provided that the healthcare plans were not to
be construed as pension or retirement benefits under Article XITJ, § 5 of the 1970 Hlinois
Constitation,!?

C. The Korshak Litigation

In 1987, the City notified the Pension Funds that it intended to terminate retiree health
care by the beginning of 1988, (Am. Compl. 89). The City filed suit, City of Chicago v,
Korshak, 87 CH 10134, (“the Korshak Litigation”), seeking a declaration that it had no
obligation to provide healthcare to retirees. Thc Funds filed counterclaims seeking to compel the
City to continue healthcare coverage for the Funds annuitants. (Id. at Y§93-94).

A group of retirees who retired on or befofé December 31, 1987 were allowed to
intervene and certified as the “the Korshak sub-class.” (Id. at 192). '

* (Am, Compl. 133; see alsq, 40 ILCS 5/5-167.5; 40 ILCS 5/6-) 64.2).
4Am Compl. 1126, 31, 33; see also, 40 TLCS 5/5-167.5; 40 ILCS 5/6-164.2.
5 Am. Compl. {36; seg also, 40 YLCS 5/5-164.1 (added by P.A, 84-23, §1, off. July 18, 1985); 40 ILCS 5/11-160.1
(added by P.A. 84-159, §1, eff, Aug, 16, 1985).
°Id.
711- .
“40 TLCS 5/8-173; 40 JLCS 5/11-169. (
Id ,
1,
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A second group of employees who retived after December 31, 1987, but before August
23, 1989, was certified as the “Window sub-class,”

In 1988, the parties entered into a settlement agreement which was subsequently codified
by 1989 amendments to the Pension Code. (Am. Compl. 995-96). The amendments increascd
the amounts the Funds were required to contribute monthly for the healtli care of their annuilants
(up to §65 for non-Medicare eligible annuitants and up to $35 for Medijcare eligible annnitants);
required the City to pay 50 percent of the cost of the annuitants' health care coverage through
1997; and made the annuitants responsible for paying the remaining portion of their premiwmns.'!

The 1989 amendments specifically stated that the obligations set forth expired on
December 31, 1997.'% Additionally, these amendments stated that the health care plags were not
to be constrited as retirement benefits under Article XIII, § 5 of the 1970 Nlinois Constitution.™

In June 1997, prior to the expiration of oﬁginal settlement period, the parties entered into
_anew settlement agreement extending the settlement period until June 20, 2002, (Am Compl.
f11). This new agreement was also codified by amendments to the Pension Code."

The 1997 amendments increased the Funds’ monthly contribution (up to $75 for non-
Medicare cligible annuitants and up to $45 for Medicare eligible annuitants) and again required
the City to pay 50% of the costs of the annuitants’ health care coverage.'”” The amendments
stated that the obligations set forth would terminate on June 30, 2002, The amendments again
provided that the health care plans were not to be construed as retirement benefits under Article
XIII, § 5 of the 1970 Illinois Consututmn

In April 2003, the parties entered into yet another settlement agreement extending the
settlement penod until June 30, 2013, and again, the Pension Code was amended to codify the
settflement.

Under the 2003 amendments, the Clty was to pay at lcast 55% of thc health ¢are costs of
annuitants who retired before June 30, 2005."* For annmtants retiring after that date, the City
was to pay betwcen 40-50% of the heaith care costs.'” The City was not to pay any cosis for -
annuitants with less than 10 years of service.™ Between July 1, 2003 and July 1, 2008, the Funds
contributed $85 for each annuitant who was not qualified for Mcdxcare_ and $55 for cach
annuitant who was qualified for Medicare. After July 1, 2008, the Funds paid an additional $10

140 1LCS 5/167.5(d); 40 11.CS 5/6- 164.2(d); 40 ILCS §/8-164, l(d) 40 1LCS 5/11-160.1(d)(as amended by P.A,
86—973 §1, eff. Aug, 23, 1989).

21d,
13 Id
e 40 [LCS 5/167.5(d); 40 ILCS 5/6-164 2(d); 40 ILCS 5/8-164.1(d); 40 TLCS 5/11-160.1(d}(as amended by P.A.
- 90-32, §5, eff. June 27, 1997).

[N Id
16 Id -
7 Am, Compl, Y97; 40 ILCS 5/5 167.5(b), 40 TL.CS 5/164.2(b); 40 TLCS 5/8-164,1(b); 40 ILCS 5/11-160.1(b) (as
amended by P.A.93-42, §5, eff. July 1, 2003).
o
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per month for all annuitants.?' As with the previous amendments, the 2003 amendments stated
that the health care plans were not to be construed as retirement benefits under Article XIII, § 5
of the 1970 Mlinois Constitution 2

The 2003 settlement agreement also provided for the creation of the Retiree Healthcare
Benefits Commission (“RHBC”). (Plaintiffs’ Response, Ex. 13 at 9). The 2003 settlement
agreement provided that before July 1, 2013, the RHBC would make recommendations
concerning the state of retiree health care beneﬁts their related cost trends, and issues affectmg
any retiree healthcare benefits offered after July 1, 2013. (Id. at 10).

On January 11, 2013, the RHBC issued its report. (City’s MTD at Ex, B). The report
concluded that continuing the existing financial arrangement was not viable given the City’s
financial circumstances, industry trends and market conditions. (Id.).

Following the RHBC’s report, the City decided to gradually reduce and ultimately end its
contributions toward the health care of retirees other than those in the Korshak and Window
subclasses. (Am. Compl. 198). To that end, the City sent the annuitants & letter dated May 13,
2013 informing them that the City would extend current health care coverage and benefits
through December 31, 2013, (Am. Compl. Ex. 2). The letter-stated that after January [, 2014,
the City would provide a healthcare plan with a contintied contribution from the City of up to
55% of the cost of that plan for the lifetimes of the annuitants retiring prior to August 23, 1989,
(Id.). For all annuitants retiring after August 23, 1989, the City stated its intent to modify
benefits and ultimately phase out its healthcare subsidies and plans by 2017, (Id.).

D. Proceedings in this Case

In July 2013, Plaintiffs filed a motion seeking to revive the Korshak action. That motion
was dented because the Korshak action had been dismissed with prejudice in 2003, Plaintiffs
filed this new action on July 23, 2013 against the City and the trustecs of the Funds. The case
was removed to federal court on August 9, 2013,

Before the federal court, Plaintiffs filed their Amended Complaint which 1dent1ﬁed four
putative sub-classes of plaintiffs:

1) The Korshak sub-class (those retiting priot to December 31, 1987)

2) The Window sub-class (those retiring between January 1, 1988 and August 23, 1989)
3) Any participant who contributed to any of the four Funds before the August 23, 1989
amendments to the Pension Code (“Sub-Class 3”)

4) Any person who was hired after August 23, 1989 (“Sub-Class 4”")

(Am. Compl. 17).

Count ] of the Amended Complaint seeks a declaration that any reduction in Plaintiffs’
healthcare benefits would violate Article XIII, §5 of the 1970 [llinois Constitution. Count II of

21 [d
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the Amended Complaint alleges that a reduction in benefits from the benefits in effect from
October 1, 1987 to August 23, 1989 constitutes a breach of contract. Count III asserts that
Defendants are estopped from changing or terminating the annuitant coverage to a level below,
the highest Jevel of benefit during an annuitant’s participation in group healthcare benefits.
Counts IV and V asserted claims under federal law,

The City filed a motion to dismiss before the federal district court. The district court
granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district
court’s order was vacated and the state law claims remanded to this court for decision.

Following remand, the City and the Funds filed motions to dismiss the Amended
Complaint. After extensive briefing and oral argument, this court issued its Memorandum and
Order denying the motions as to Count I, granting dismissal of Count II with leave to amend and
granting dismissal of Count IIT with prejudice.

II. Motions for Clarification or Reconsideration

The City and the Fire and Municipal Funds have filed motions for clarification or
reconsideration as to the denial of their motions to dismiss Count I. “The intended purpose of a
motion to reconsider is to bring to the court's attention newly discovered evidence, changes in
the law, or errors in the court's previous application of existing law.” Chelkova v. Southland
Corp., 331 Ill. App. 3d 716, 729-30 (1*' Dist. 2002).

A. The City’s Obligations under the 1983 and 1985 Amendments

The City seeks clarification as to the City’s obligations to the Funds’ annuitants under the
1983 and 1985 amendments. The Funds also seek clarification on this issue. While the court
believes its Memorandum and Order was c[ear on this issue, the court will 1estaie its findings for .
the parties.

The City is correct that it does not have any obligation under the 1983 or 1985
amendments to subsidize or provide healthcare for the Funds® annuitants. That obligation is
placed on the Funds, However, the City does have a obligation to contribute, through the
collection of the special tax levy, the monies used by the Funds to subsidize/provide healthcare

- for the Funds® annuitants. Therefore, both the Funds and the City have certain obligations under
the 1983 and 1985 amendments and both the City and the Funds are proper parties to Count I.

The court notes that Plaintiffs® Response challenges this court’s prior findings regarding
the extent and nature of the City’s obligations under the 1983 and 1985 amendments, If
Plaintiffs belicved the court’s ruling was in error, they should have filed their own motion to
reconsider.

The court further notes that Plaintiffs once again make numerous references to alleged
contracts with the City which have not been actually plcd leading to the d:smlssal of Count I
with leave to amend.
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B. The Fire and Municipal Funds’ Motion for Reconsideration

The Fire and Municipal Funds’ motion to reconsider repeats the same arguments made by
these Funds in the prior briefing and oral atgument. “A motion to reconsider is not an
opportunity to simply reargue the case and present the same arguments and authority already
considered.” People y, Teran, 376 I, App. 3d 1, 4-5 (2d Dist. 2007). The Fire and Municipal
Funds submit nothing other than their disagreement with this court’s decision. Disagreement
with a court’s decision is not a basis for reconsideration,

Il Cogclusion

The December 3, 2015 Mcmorandum and Order is clarif ed as set forth above, The
motions to reconsider are denied.

- Y T

Yudge Neil

ENTERE
Judge Neit H. Cohen- 210)21
HAR 03 2018
BORQTHY BROWN

CLERK oF 'ma 'r COURT
OEPUTY cusn“ ccmu LA
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INTHE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL W, UNDERWOOD, etal., )
Plaintiffs, ;
V. ; 13 CH 17450
CITY OF CHICAGO, et al., ;
Defendants, ;
MEMORANDUM AND ORDER

Michael W. Underwood and 349 other named Plaintiffs have filed a Third Amended
Class Action Complaint seeking declaratory and other relief regarding their entitlement to
lifetime subsidized health care ag participants in the Annuity & Benefit Funds covering the City
of Chicago’s employees.

I._Background

A. The Creation of the Funds

In order to administer and carry out the provisions of the Illinois Pension Code, the
General Assembly created four pension funds covering employees of the City of Chicago (“the
City™):

(1) The Laborers® & Retirement Board Employees Annuity & Benefit Fund (“Laborers™)
(2) The Firemen’s Annuity and Benefit Fund (“Fire™);

(3) The Municipal Employees’ Annuity and Benefit Fund ("Municipal™); and

(4) The Policemen's Annuity and Bencfit Fund (*“Police™).

(Am. Compl. 117-18). The Funds’ obli gations to its annuitants are financed through a tax levy
by the City.!

" 40 ILCS $/5-168: 40 ILCS 5/6-165; 40 ILCS 5/8-173; 40 ILCS 5/11-169.
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B. The 1983 and 1985 Amendments to the Pension Code

In 1983, the General Assembly amended the Pension Code to require the Fire and Police
Funds to contraet with one or more insurance carriers to provide group health care coverage for
their retirees. 2

The 1983 amendments also provided that the boards of the Fire and Police Funds were to
subsidize annuitants’ monthly insurance premiums by contributing up to $55 per month for
annuitants who were not qualified for Medicare and $21 per month for Medicare-qualified
annuitants through paymenis to the City.’

The 1983 amendments further stated that the basic monthly premium for each annuitant
would be contributed by the City from the tax levy used to finance the Funds. If monthly
premiums for a chosen plan exceeded the maximum subsidized amount, the additional cost was
to be deducted from the annuitant’s monthly bencfit.*

The 1983 amendments were devoid of any provision setting forth an expiration date for
the benefits granted and the obligations accepted.

In 1985, the General Assembly amended the Pension Code to require the Laborers and
Municipal Pension Funds to pay up to $25 per month of the annuitant’s monthly premiums,® If
monthly premiums for a chosen plan exceeded the maximum subsidized amount, the annuitant
could elect to have the additional cost daducted from the annuitant’s monthly benefit.® If the
annuitant did not so elect, coverage would terminate.’

While the 1985 amendment did not specify that the premiums would be funded by the
City’s tax levy, the Illinois Pension Code specifies that the tax levy finances all of the Funds’
financial obligations under the Illinois Pension Code.®

The 1985 amendments also directed the Funds 1o approve a group health insurance plan
for the annuitants,” but provided that the approved healthcare plans were not to be construed ag
pension or retirement benefits under Article X1IL, § 5 of the 1970 Ilinois Constitution, 1°

As with the 1983 amendments, absent from the 1985 amendments WETE any provision
setting forth an expiration date for the benefits granted and the obligations accepted.

? Am. Compl, 27 see alsq, 40 TLCS 5/5-167.5; 40 ILCS 5/6-164.2 (added by P.A. 82-1044, §1, cff Jan, 12, 1983).

3 (Am. Compl. 33; see also, 40 ILCS 5/5-167.5, 40 1ILCS 5/6-164.2).
' Am. Compl. 7426, 31, 33: see also, 40 1LCS 5/5-167.5: 40 ILCS 5/6-164.7.

* Am. Compl. 136, sce also, 40 ILCS 5/5-164.] (added by P.A. 84-23, §1, eff, July 18, 1985); 40 ILCS 5/11-160.1
gaddcd by P.A. 84-159, §1, eff. Ang. 16, 1985).

" H,

" 1d,

¥ 40TLCS 5/8-173; 40 ILCS 5/11-169,
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C. The 1987 Korshak Litigation, Settlements and Pension Code Amendments
1. 1987: Litigation Begins

In 1987, the City notified the Pension Funds that it intended to terminate retiree health
care by the beginning of 1988. (Am., Compl. 189). At the same time, the City filed suit seeking
a declaration that it had no obligation to provide healthcare to retirees (City of Chicago v.
Korshak, 87 CH 10134, (“the Korshak Litigation™).

In response, the Funds filed counterclaims seeking to compel the City to continue
healthcare coverage for the Funds annuitants, (Id. at 993-94),

A group of retirees who retired on or before December 31, 1987 were allowed to
intervene and certified as the “the Korshak sub-class.™ (Id. at 992). A second group of
employees - those who retired after December 31, 1987, but before August 23, 1989 - was
certified as the “Window sub-class.”

2. 1988-1989: First Settlement & Pension Code Amendments Reflecting
Same

In 1988, the partics entered into a settlement agreement which was subsequently codified
by 1689 amendments to the Pension Code. (Am, Compl. 1195-96).

The amendments increased the amounts the Funds were required to contribute monthly
for the heaith care of their annuitants (up to $65 for non-Medicare eligible anruitants and up to
$35 for Medicare eligible annuitants); required the City to pay 50 pereent of the cost of the
annuitants’ health care coverage through 1997; and made the annuitants responsible for paying
the remaining portion of their premiums,"’

The 1989 amendments to the Pension code were time-limited, specifically stating that the
benefits and obligations set forth expired on December 31, 199712

Additionally, the amendments provided that that the health care plans were not to be
construed as retirement bencfits under Article X, § 5 of the 1970 Illinois Constitution,

3. 1997: Second Settlement & Pension Code Amendments Reflecting Same
In June 1957, six months prior to the expiration of original settlement period, the parties

entered into a second settlement agreement which was codified by the 1997 amendments to the
Pension Code. '

140 ILCS 5/167.5(d); 40 ILCS 5/6-164.2(d); 40 TLCS 5/8-164.1¢d); 40 ILCS 5/11-160. H{d¥as amended by P.A.
86-273, §1, eff. Aug. 23, 1989).

12 ﬂ

11 Id.
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The 1997 amendments increased the Funds’ monthly contribution (up to $75 for non-
Medicare eligible annuitants and up to $45 for Medicare eligible annuitants) and again required
the City to pay 50% of the costs of the annuitants’ health care coverage.

The 1997 amendments to the Pension code were time-limited, specifically stating that the
benefits and obligations set forth would terminate on June 30, 2002. (Am. Compl. 11).

The amendments again provided that the health care plans were not to be construed as
retirement benefits under Article XIII, § 5 of the 1970 Iilinois Constitution,'®

4. 2003: Third Settlement & Pension Code Amendments Reflecting Same

In April 2003, the parties entered into yet another settlement agreement and again, the
Pension Code was amended to codify the settlement. !’

Under the 2003 amendments, the City was to pay at least 55% of the health care costs of
annuitants who retired before June 30, 2005.'® For annujtants retiring after that date. the City
was to pay between 40-50% of the health care costs.”® The City was not to pay any costs for
annuitants with less than 10 years of service.?® Between July 1, 2003 and July 1, 2008, the Funds
contributed $85 for each annuitant who was not qualified for Medicare and $55 for cach
annuitant who was qualified for Medicare. After July 1, 2008, the Funds paid an additional $10
per month for all annuitants.?'

The 2003 settlement agreement and Pension Code amendments were time-limited;
specifically stating that the benefits and obligations set forth expired on June 30, 2013,

As with the previous amendments, the 2003 amendments stated that the health care plans
were not to be construed as retirement benefits under Article XIII, § 5 of the 1970 Illinois
Constitution.

Unlike prior settlement agreements, the 2003 settlement agreement provided for the
creation of the Retiree Healthcare Benefits Commission ("RHBC™). (Plaintiffs’ Response, Ex.
13 at 9). The partics agreed that before July 1, 2013, the RHBC would make recommendations
conceming the state of retiree health care benefits. their related eost trends, and issues affecting
any retiree herltheare henefits offered afier July 1,2013. (Id. at 10).

" 40 ILCS 5/167.5(d); 40 ILCS 5/6-164.2(d); 40 ILCS 5/8-164. 1{d); 40 ILCS 5/11-160.1(d)(as amended by P.A.
%0-32, §5, eff. June 27, 1997).

6y
Id.
" Am. Compl, 97; 40 ILCS 3/3-167.5(b); 40 TLCS 5/164.2(b); 40 ILCS 5/8-164.1(b); 40 ILCS 5/1 1-160.1(b) (as
?Smcnded by P.A, 93-42, §5, eff. July 1, 2003).
Id.
13 E

2 1d.
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Id
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3. The January, 2013 RHBC Report and Thereafter

On January 11, 2013, the RHBC issued its report. (City’s Motion to Dismiss at Ex. B).
The report concluded that continuing the existing financial arrangement was not viable given the
City’s financial circumstances, industry trends and market conditions. (Id.).

Following the RHBC’s report, the City decided to gradually reduce and uitimately end its
contributions toward the health care of retirees other than those in the Korshak and Window
subclasses. (Am. Compl. 198).

To that end, the City sent the annuitants a letter, dated May 15, 2013, informing them that
the City would extend current health care coverage and benefits through December 31, 2013,
(Am, Compl. Ex.2).

The letter stated that after January 1, 2014, the City would provide a healthcare plan with
a.continued contribution from the City of up to 55% of the cost of that plan for the lifetimes of
the annuitants retiring prior to August 23, 1989. (Id.).

For all annuitants retiring on or after August 23, 1989, the City stated its intent to modify
benefits and ultimately phase out its healthcare subsidies and plans by 2017, (Id.).

D. Proceedings in this Case

In July 2013, Plaintiffs filed a motion seeking o revive the Korshak action. That motion
was denied because the Korshak action had been dismissed with prejudice in 2003, Plaintiffs
filed this new action on July 23, 2013 against the City and the trustees of the Funds. The casc
was removed to federal court on August 9, 2013,

The City filed a motion to dismiss before the federal district court. The district court
granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district
cowrt’s order was vacated and the state law claims remanded to this court for decision.

On December 3, 2015, this court issued a Memorandum and Order ruling on Defendants’
motions to dismiss the Amended Complaint. This court found that Count I stated a cause of
action for declaratory relicf as to the City’s and the Funds® obligations under the 1983 and 1985
amendments as to the Korshak Sub-Class, the Window Sub-Class and Sub-Class 3, but failed to
state a canse of action for declaratory relief as to the City’s and the Funds’ obligations under the
under the 1989, 1997 and 2003 amendments to the Pension Code. This court dismissed Counts
II, breach of contract, and II1, equitable estoppel, with leave to amend.

E. The Third Amended Complaint

Plaintiffs have now filed a Third Amended Complaint. The Third Amended Complaint
once again identifies four putative sub-classes of plaintiffs:
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1) The Korshak sub-class (those retiring prior to December 31, 1987)

2} The Window sub-class (those retiring between January 1, 1988 and August 23, 1989)
3) Any participant who participated in any of the four Funds before the August 23, 1989
Amendments to the Pension Code (“Sub-Class KR

4) Any person who participated in the Funds after August 23, 1989 (“Sub-Class 4™)

(3™ Am, Compl. §26).

Count I of the Third Amended Complaint essentially seeks a declaration that any
reduction in Plaintiffs® healthcare benefits would violate Article XIII, §5 of the 1970 Illinois
Constitution. Count IT allcges that a reduction in benefits from the bencfits in effect from
October 1, 1987 to August 23, 1989 constitutes a breach of contract. Count ITI asserts that
Defendants are estopped from changing or terminating the annuitant coverage to a level below
the highest level of benefit during an annuitant’s participation in group healthcare benefits.
Count IV, previously dismissed by the federa] district court with prejudice, is pled solely to
preserve the issue for appeal. Count V asserts a claim for impairment of contract under the
llinois Constitution* Count VT asserts & claim for denial of equal protection. Count VII asserts
a violation of the special legislation clause of the Illinois Constitution.

{1. Motions to Dismiss

The City and the Funds have filed motions to dismiss the Third Amended Complaint
pursuant to 735 ILCS 5/2-619.1. A §2-615 motion to dismiss “challenges the legal sufficicncy
of the complaint.” Chicago City Day School v. Wade, 297 I1l. App. 3d 465, 469 (1* Dist. 1998).
The relevant inquiry is whether sufficient facts are contained in the pleadings which, if proved,
would entitle a plaintiff 1o relief. 1d. “Such a motion does not raise affirmative factual defenses
but alleges only defects on the face of the complaint.” [d. “A section 2-615 motion admits as
true all well-pleaded facts and reasonable inferences that can be drawn from those facts, but not
conclusions of law or conclusions of fact unsupported by allegations of specific facts.” Talbert v.
Home Savings of America, 265 Ill. App. 3d 376, 379-80 (1% Dist. 1994). A section 2-615
motion will not be granted “unless it is clearly apparent that no set of facts can be proved that
would entitle the plaintiff to recovery.” Baird & Warner Res. Sales. Inc. v, Mazzone, 384 11l
App. 3d 586, 590 (1* Dist. 2008).

A §2-619 motion to dismiss “admits the legal sufficiency of the complaint and affirms all
well-pled facts and their reasonahble inferences, but raises defects or other matters either internal
or external from the complaint that would defeat the cause of action.” Cohen v. Compact Powers
Sys.. LLC, 382 IIl. App. 3d 104, 107 (1* Dist, 2008). A dismissal under §2-619 permits “the
disposal of issues of law or easily proved facts early in the litigation process.” Id.

A. Judge Albert Green’s Rulings in the Korshak Litipation
Initially, Plaintiffs again make various assertions based on the alleged preclusive effect of

Judge Albert Green's denial of the City’s motion to dismiss the Funds’ counterclairns in the
Korshak Litigation. This court previously rejected this argument finding that a denial of a

® Count V also asserts impairment of contract under the U.S, Constitution, but only to preserve the issue for appeal.
6
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motion to dismiss is not a final and appealable order necessary for the application of collateral
estoppel or the doctrine of the law of the case. E.g., State Farm Mut. Auto. Ins. Co. v, Ilinois
Farmers Ins. Co., 226 Il1. 2d 395, 415 (2007); Ericksen v. Rush-Presbyterian-St. Luke's Medical
Ctr,, 289 I11. App. 3d 159, 168 (1* Dist. 1997). Plaintiffs have not presented any basis to this
court for reconsideration, nor could they.

B. Capacity to Be Sued

The trustees of Fire and Municipal Funds again argue that they do not have the capacity
to be sued in this action. This court has already ruled against the Funds on this issue and the
Funds have not presented any valid basis for this court to reconsider its decision.

C. Count I (§2-615)

This court has previously found that Plaintiffs had stated a claim for declaratory relief as
to the City’s and Funds’ obligations under the 1983 and 1985 amendments, but had not stated a
claim as to the 1989, 1997 and 2003 amendments which were expressly time-limited.?*

1. “Impairment™ Allegations

Initially, Count T of the Third Amended Complaint adds additional “impairment of
contract” language. This language, however, does not change the fact that Count I is essentially
a claim for declaratory relief against the City and the Funds for alleged violations of the Pension
Clause. To the extent that Count I also attempts to state a claim for violation of the contract
clausc of the Illinois Constitution, Illinois Const. 1970, Art. 1, § 16, Count 1 is duplicative of
Count V and will be addressed below.

2. Matthews v, Chicago Transit Authority

Plaintiffs’ Third Amended Complaint again asserts claims of a violation of the Pension
Clause based on the 1989, 1997 and 2003 amendments. The City contends that these elaims
should be dismissed with prejudice because, as previously found by this court, the amendments
were time-limited. The City argues that if there was any doubt that pension benefits can be
granted on a time-limited basis, this doubt was eliminated by the Illinois Supreme Court’s recent
decision in Matthews v. Chicago Transit Authority, 2016 iI. 117638.

In Matthews, the plaintiffs asserted that the CTA’s modification of retiree health benefits
granted by a 2004 collective bargaining agreement ("CBA™) constituted a violation of the
Pension Clause. 1d. at 71-2. The primary issue in Matthews was “whether the pension
protection clause operates to automatically vest the retirement benefits of public employees,
regardless of the terms of the contract that confers those rights.” Id. at §57.

* The court notes that Flaintiffs disagree with certain prior rulings regarding Count 1 and have devoted numerous
pages to asserting the alleged errors made by this court. If Plaintiffs disagreed with this court’s rulings, their
recourse was to file a motion to reconsider.
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Our supreme court first noted that it “has consistently held that the contractual
relationship protected by [the Pension Clause] is governed by the actual terms of the contract or
pension plan in effect at the time the employee becomes a member of the retirement system.” Id.
at 159. “While the pension protection clause guarantees the vested rights provided in the
contract that defines a participant’s retirement system membership, it does not change the terms
of that contract or the essential nature of the rights it confers.” Id. at 959.

“[Wlhere a public employce becomes a member of a retirement system under a statute
that includes a provision which may operate to deny him benefits in the future, that provision
does not become an unconstitutional impairment of his retirement benefits because he agreed to
it s a condition of his membership in the system.” Id. at §61, citing, Kerner v. State Emplovees’
Retirement System, 72 I11. 2d 507, 514.

Matthews is clear that “[i]f the underlying contract provides that certain retirement
benefits may be modified in the future, then that is the contract protected by article XIII, section
5. Nothing in the pension protection clause requires or permits a court to rewrite the terms of
such an apreement.” d. at 62: see also, Id. at 766,

3. The 1983 and 1985 Amendments: No Time Limitations

The 1983 amendments obligated the Fire and Police Funds to contract for group health
care coverage for their annuitants and to subsidize the monthly premiums for their anmuitants.

The 1985 amendments obligated the Municipal and Laborers Funds to approve a group
health insurance plan and subsidize monthly premiums for their annuitants by making payments
to the organization underwriting the group plan,

The 1983 and 1985 amendments did not set forth any termination date for the Funds’
obligations. While the 1983 amendments provided that the group healthcare contracts made by
the Firemen and Police Funds could not extend beyond two fiscal years, this limitation was not a
time-limitation on the Funds’ obligation to provide group health care to their annuitants. This
was only a limitation on the length of any of the group healthcare contracts the Fire and Police
Funds could enter into while fulfilling its non-time-limited obligation to its members.

The 1983 and 1985 amendments werc in effect when the Korshak Sub-Class, the
Window Sub-Class and Sub-Class 3 entered into the Funds’ retirement systems. There does not
appear to be any dispute betwecn the parties that the 1983 and 1985 amendments apply to these
sub-classes.

The court notes further that in its May 15, 2013 letter, (Am. Compl. Ex.2), the City stated
that it would continue to provide a healthcare plan with a continued contribution from the City
for the lifetime of the annuitants who retired prior to August 23, 1989, The City again reiterated
this assertion in its briefs and at oral argument on this Motion to Dismiss.

Thercfore, Count T states a cause of action for declaratory relief as to the City’s and the
Funds’ obligations under the 1983 and 1985 amendments, E.g., Alderman 5, Inc. v,

A61



Metropolitan Life Ins. Ca,. 79 L1 App. 3d 799, 803 (1™ Dist, 1979} A complaint that alleges
sufficient facts to show an actual controversy between the parties and prays for a declaration of

rights states a cause of action.).
4. The 1989, 1997 and 2003 Amendments: Time Limited

Unlike the 1983 and 1985 amendments, the amendments to the Pension Code which
codified the subsequent settlement contracts in the Korshak litigation, were all time-lirited.
Nothing in the 1989, 1997 and 2003 amendments provided that the healthcare benefits set forth
therein were for the lifetime of the annuitants. Rather, the language of these amendments was
clear that the health care benefits and obligations set forth therein expired with the scttlerment
agreements which the amendments codified.

Therefore, Count I fails to state a cause of action for declaratory relief as to the City’s and
Funds’ obligations under the 1989, 1997 and 2003 amendments to the Ilinois Pension Code.

5. Conclusion

The Pension Clause is clear that benefits, once given, cannot be impaired or diminished,
However, as this court stated previously, and as Matthews supports, “[t]he Pension Clause
protects only benefits that have actually been granted. It does not serve to magically create a
right to receive benefits not specifically granted.” (Memorandum & Order of December 3, 2015,
at 11).

In this case, the 1983 and 1985 amendments were not time-limited and were in effect
when the Korshak Sub-Class, the Window Sub-Class and Sub-Class 3 entered into the Funds®
retirement systems. They provided those sub-class annuitants with “lifetime”™ or “permanent”
healthcare benefits.

The 1989, 1997 and 2003 amendrents to the Illinois Pension Code, however, were time-
limited at creation. By their express terms, these amendments specifically did not provide the
annujtants with “]ifetime” or “permanent” healthcare benefts. Rather, the annuitants who
became members of the retirement systems during the effective period of thesc amendments
could, and did, validly agree to the amended time-limited healthcare benefits as conditions of
their membership in the system without violating article XIII, section 5. Matthews, 2016 IL
117638, at 761.

Accordingly, Count [ slates a cause of action for declaratory relief as to the City’s and
Funds’ obligations under the 1983 and 1985 amendments, but fails to raise any valid claims
under the 1989, 1997 and 2003 amendments. The latter, therefore, ere dismissed with prejudice.

D. Count IT (§2-615)

This court previously dismissed Plaintiffs’ breach of contract claim finding that Plaintiffs

had failed to allege the existence of any contract between themselves and the City or themselves
and the Funds. The City and the Funds are again moving to dismiss the breach of contract clairm,

9
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Count IT of the Third Amended Complaint alleges a contract between the Korshak Sub-
Class, the Window Sub-Class and Sub-Class 3 for “$55/21 fixed-rate-for-life healthcare
premiums, subsidized by their respective Funds . . . without reduction.” (3™ Am. Compl. 7171).
However, as before, Plaintiffs still fail to attach any contract to the Third Amended Complaint
containing such an obligation,

Plaintiff’ Third Amended Complaint does attach an undated copy of the City of Chicago
Annuitant Medical Benefits Plan handbook (“City Handbook™). Plaintiffs contend this City
Handbook constitutes a binding agreement requiring the City to provide lifetime subsidized
healthcare premiums, (3™ Am. Compl., Ex. 6). The City Handbook, however, contains no
language requiring the City to provide lifetime subsidized premiums to City’s annuitants.
Furthermore, the City Handbook expressly stated that the plan’s coverage would terminate “the
date the Plan is terminated” or “the date the Plan is terminated for the class of Annujtant of
which you are a member.” (Id. at 9). The Handbook’s provision for termination of the Plan
clearly contradicts any contractual obligation to provide lifetime healthcare beunefits.

The Third Amended Complaint also attaches a copy of the Police Fund’s benefit
handbook (“Police Handbook™). The Police Handbook does not contain any provision promising
lifetime subsidized healthcare benefits.

As 10 the other Funds, Plaintiffs do not attach any benefit handbooks or other alleged
contracts. Nor do Plaintiffs provide any valid factual or legal basis to support their assertion that
such handbooks obligated those Funds to provide lifetime subsidized healthcare benefits.

Plaintiffs have failed to cure any of the deficiencies which led to the dismissal of Count II
of the Amended Complaint, Because Plaintiffs have again failed to show the existence of any
valid contract for the provision of lifetime subsidized healthcare benefits, Count Il is dismissed
with prejudice,

E. Count HI (§2-615)

This court previously dismissed Plaintiffs’ equitable estoppel claim finding that Plaintiffs
had failed to allege sufficient facts to state a claim. Defendants contend that Plaintiffs have stil]
failed to allege such facts.

While the Third Amended Complaint alleges a claim for equitable estoppel, Plaintiffs
asserted at oral argurnent that they are actually asserting a claim for promissory estoppel. But,
whether Count IIT is considered a claim for equitable estoppel or promissory estoppel, it fails as a
matter of law,

The elements of equitable estoppel are: (1) words or conduct arnounting to a
misreprescntation or concealment of material facts on the part of the party allegedly estopped;
(2) knowledge by the party allegedly estopped at the time the representations were made that the
representations were untrue; (3) lack of knowledge by the party asserting estoppel at the time the
representations were made and at the time they were acted upon that the representations were

10
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untrue; (4) the party allegedly estopped must intend or reasonably expect the representations to
be acted upon; (5) good faith reliance on the representations by the party asserting estoppel to its
detriment; and (6) prejudice to the party asserting estoppel if the party aliegedly estopped is
permitted to deny the truth of the representations.” Williams & Montgomery. Itd, v. Stellato,
195 Il App. 3d 544, 552 (1% Dist. 1990).

1linois courts do not favor applying equitable estoppel against public bodies and will do
so only to prevent fraud or injustice. Morgan Place v. City of Chicago, 2012 1L App (1st)
091240, 33. In order tc apply equitable estoppel against a public body, there must be an
affirmative act by the public body itself (i.e. legislation) or an act by an official with the express
authority to bind the public body. Patrick Engineering. Inc. v. Citv of Naperville, 2012 IL
113148, 139. Furtherrnore, for reliance on an officer’s actions to be detrimental and reasonable,
the party claiming estoppel must have substantially changed his or her position based on the
affirmative act of the public body’s officials and on his or hers own inquiry into the official’s
authority. Id.

Promissory estoppel is employed to form a contract when the promisee has detrimentally
relied on the promisor’s gratuitous promise to do or refrain from doing something in the future.
Matthews, 2016 IL 117638 at 191. The doctrine operates to impute contractual stature based
upon a promise that 15 not supported by consideration and to provide a remedy to the party who
detrimentally relied on that promise. Id. at 93.

Count II1 alleges that the City and the Funds “are estopped by their own conduct from
changing or terminating the annuitant coverage to a leve] below the highest level of benefit
during a participant’s participation in the group healthcare benefits” and that the City “is
estopped from changing or terminating the coverage for class period retirees without aﬁordin%
the Funds a rcasonable time in which to obtain alternative coverage from another carrier.” (3
Am. Compl., 1175-176). Count III, however, stil! fails to allege any specific facts supporting a
basis for the application of equitable or promissory estoppel against either the City or the Funds.

Plaintiffs again allege that the City’s “Pre-Retirement™ seminars form a basis for the
application of estoppel. However, Plaintiffs still do not allege any specific facts showing that
any City employee at these seminars possessed the actual authority to promise lifetime
subsidized healthcare benefits on behalf of the City. Plaintiffs allege only vague conclusions of
such authority. (3™ Am. Compl. 84). Nor do Plaintiffs allege any specific facts showing they
inquired whether these City employees possessed actual authority granted by the City to promise
lifetime subsidized healthcare benefits, Illinois is a fact-pleading jurisdiction. Simpkins v. CSX
Tiansp., 2012 IL 110662, 126. “A plaintiff may not rely on conclusions of law or fact
unsupported by specific factual allegations.” Id.

Plaintiffs contend that the City Handbook and the Police Handbook support a claim for
estoppel. But neither Handbook contains any representation or promise of lifetime subsidized
healthcare benefits. Nor are any facts pled showing that such a representation or promise, if
made, was done so by the City Council or by a City official with the express authority to make
such a representation. Actual authority must be shown in order to assert equitable or promissory
estoppel against a governmental body. As previously emphasized by this court, apparent

11
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authority is insufficient. Patrick Engineering, 2012 IL 113148, 936. At the most, Plaintiffs allege
facts supporting only the existence of apparent = not actual — authority as to the City. *

Finally, Plaintiffs assert that the City Council’s past appropriations for retiree healthcare
support the application of estoppel. (3" Am. Compl., T191-97). Such allegations do not support
the application of either equitable or promissory estoppel. Appropriating funds for retiree
healthcare does not amount to a representation that the City’s retirees will be entitled to lifetime
subsidized healthcare. The annual budget appropriation ordinances relied upon by Plaintiffs
contain no representation that the City will provide lifetime subsidized healthcare to any retiree.
Furthermore, Matthews expressly held that the act of providing healthcare and continuing o
provide healthcare does not amount to enforceable promise to continue to provide such
healthcare in the future. Matthews, 2016 1L 117638, 1997-99.

Plaintiffs have failed to cure any of the deficiencies which led to the dismissal of Count
UI of the Amended Complaint. Because Plaintiffs have again failed to plead any specific facts
supporting either equitable or promissory estoppel against the City or the Funds, Count IIT is now
dismissed with prejudice.

F. Count V (Impairment of Contract) (§2-615)

Count V asserts that Dcfendants have impaired Plaintiffs’ contractual rights in violation
of the contracts clauscs of the I]linois Constitution and the U.S. Constitution. Plaintiffs’ claim
under the U.§. Constitution was previously dismissed with prejudice.

Article 1, §6 of the Illinois Constitution of 1970 provides that: “[n]o ex post facto law, or
law impairing the obligation of contracts or making an itrevocable grant of special privileges or
immunities, shall be passed.” Illinois Const. 1970, Art, [, § 16. “With respect to the contracts
clauses of the United States and Illinois Constitutions, a statute violates these when it operates as

a substantial impairment of a contractual relationship.” Nissan N. Am.. Inc. v. Motar Vehicle
p p

Review Bd., 2014 IL App (1st) 123795, §37.

Count V fails to identify any law passed by the City or the Funds which impaired any
contractual right of Plaintiffs. The General Assembly enacted the statutes at issue, not the City
or the Funds. This was the basis of the dismissal with prejudice of Plaintiffs® federal claim and
is also fatal to Plaintiffs’ state claim. Underwood v. City of Chicago, 779 F.3d 461, 463-64 (7“’
Cir. 2015).

G. Count VI (Equal Protection) (§2-615)

Count VI of the Third Amended Complaint adds a new claim for violation of the Equal
Protection Clause of the Illinois Constitution. “The equal protection clause requires that the
government treat similarly situated individuals in a similar fashion, unless the government can
demonstrate an appropriate reason to treat them differently ” Pcople v. Masterson, 2011 IL
110072, 925. “An equal protection claim requires a threshold allegation that the plaintiff was

* The court notes that Plaintiffs have not alleged facts sufficient to support even apparent authority as to the Funds.
12
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treated differently from similarly situated individuals.” In re C.E., 406 .. App. 3d 97, 112 (1%
Dist. 2010),

Plaintiffs allege that the City is treating Fund participants hired prior to August 23, 1989
differently from Fund participants hired on or after August 23, 1989 and that this constitutes an
equal protection violation. (3" Am. Compl. §192). However, Plaintiffs fail to allege any facts
showing that the two groups of Fund participants are, in fact, similarly situated.

Furthermore, “[e]conomic and social welfare legislation not affecting a suspect class or
fundamental right is subject to [the] rational basis test.” Jacobson v. Dept. of Public Aid, 171 Iil.
2d 314, 323 (1996). Because no protected class or fundamental right is involved here, the City
needed only a rational basis for treating Fund participants hired on or after August 23, 1989
differently from Fund Participants hired before August 23, 1989,

Under the rational basis standard, a classification “is presumed to be constitutional, and
the state 15 not required to actually articulate the [classification]’s purpose or produce evidence to
sustain the rationality of the classification.” A, Fed'n of State. Cty.. MurL. Employees

AFSCME"), Council 31 v. State of Il., Dep’t of Cent. Mgmt, Servs.. 2015 IL App (1% 133454,
132.  Instead, therc is a weighty burden on the challenger, who must negative every basis which
might support the law because it should be upheld if there is any rcasonably conceivable set of
facts supporting the classification”. Id.

Plaintiffs fail to allegc facts negating. a rational basis for the challenged classification.
Nor could Plaintiffs allege such facts as the City of Chicago’s dire financial condition is a matter
of public record and forms a rational basis for declining to extend the same benefits to the much
larger group of post-August 23, 1989 Fund participants.

Because Plaintiffs cannot establish the lack of a rational basis for the challenged
classification, Count V] is dismissed with prejudice.

H. Count VII (Special Legislation) (§2-615)

Count VII seeks a declaration that the 1989, 1997 and 2003 amendments are
unconstitutional as “special legislation.” “[The special legislation clause prohibits the General
Assembly from conferring a special benefit or privilege upon one person or group and excluding

others that are similarly situated.” Big Sky Excavating, Inc. v. I1l. Bell Tel. Co.. 217111 2d 221,

235 (2005).

Count VII fajls to state a claim. “Classifications drawn by the General Assembly are
always presumed to be constitutionally valid, and all doubts will be resolved in favor of
upholding them. The party who attacks the validity of a classification bears the butden of
establishing its arbitrariness.” lnre Vernon Hills, 168 111, 2d 1] 7,119 (1995). Special
legislation challenges are treated under the same standard as equal protection challenges, Id., and
therefore, as discussed above, the rational basis standard applies here,

13
A66



Plaintiffs appear to assert in Count VII that the General Assembly passing statutes — the
1987, 1989 and 2003 amendments - applicable only to City of Chicago employees, the General
Assembly violated the special lepislation clause. However, the General Assembly is permitied to
make classifications based on population or territorial differences, Village of Chatham v.
County of Sangamon, 351 11l. App. 3d 889, 898 (4" Dist. 2004), aff’d, 216 111, 2d 402 (2005).
Plaintiffs allege no facts showing that the General Assembly’s classification is arbitrary or
lacking in a rational basis.

Count VII is dismissed with prejudice.
L. Statute of Limitations

The City argues that all of Plaintiffs' claims under the 1983 and 1985 amendments are
barred by the statute of limitations. The Firemen and Municipal Funds contend that all of
Plaintiffs’ claims arising under cach of the amendments to the Pension Code are time-barred.

1. Waiver

Initially, Plaintiffs argue that the City has waived this argument by not raising it on the
City’s motion to dismiss the Amended Complaint. However, the City asserted this defense after
this court ruled that the city has a derivative obligation to provide, through the collection of the
special tax levy, the monies vsed by the Funds to subsidize/provide healthcare for the Funds’
annuitants. Thercfore, the City did not waive its right to assert a statute of limitations defense.

E.g.. Hassebrock v. Ceja Corp., 2015 IL App (5th) 140037, 138.

2. Term of the Statute of Limitations

The City contends that Plaintiffs’ claims under the 1983 and 1985 amendments are
subject to the ten-year statute of limitations applicable to breach of contract cases. The Firemen
and Municipal Funds assert that Plaintiffs’ Counts L, II and IIT are similarly subject to the same
ten-year statute of limitations.

Because the rights claimed by Plaintiffs under the Pension Clause are contract based,
Matthews, 2016 IL 117638, 159, the ten-year statute of limitations applies.

3. Triggering the Running of the Statute of Limitations/Discovery Rule

“A statute of limitation begins to run when the party to be barred has the right to invoke
the aid of the court to enforce his remedy.” Sundance Homes v. County of Du Page, 195 111, 2d
257,266 (2001). “Stated another way, a limitation period begins ‘when facts exist which
authorize one party to maintain an action against another.’” Id., quoting, Davis v, Munie, 235 III.
620, 622 (1908); Bank of Ravenswood v. City of Chicago, 307 IIL. App. 3d 161, 167 (1999).

Nonetheless, the discovery rule delays commencement of the statute of limitations “‘until
the person has a reasonable belief that the injury was caused by wrongful conduct thereby
creating an obligation to inquirc further on that issue.” Carlson v. Fish, 2015 IL App (1st)
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140526, 923, quoting, Dancor Int’l, Itd. v. Friedman, Goldberg & Mintz, 288 I11. App. 3d 666,
673 (1" Dist. 1997). The plaintiff bears the burden of proof regarding the date of discovery. 1d.

4. The Facts of this Case

The long history betwecn the parties in this case began in October, 1987 when the City
notified the Pension Funds that it intended to terminate retires health care by the beginning of
1988 and filed the Korshak suit seeking, infer alia, a declaration that it had no obligation to
provide healthcare to retirees.

The City’s 1987 complaint against the Funds sought: (1) to compel the Funds to enter
into contracts to provide insurance coverage to the City’s annuitants; and (2) sought restitution of
the amounts that the City had previously paid for retirce health care. (3™ Am. Compl., Ex. 2).

The Funds counterclaimed asserting that it was the City, not the Funds, which was
responsible for providing health carc coverage, and seeking to enjoin the City from discontinuing
health care to its retirees. (1d. at Ex. 3). In December 1987, the Korshak and Window sub-
classes intervened and requested that the court enter judgment in favor of the Funds and against
the City. (ld. at Ex. 4).

In an interesting turn-about, the City now champions the Funds’ position to argue that
any claims the annuitants may have against the Funds are time-barred.*®

It is the City’s position that the statute of limitations applies to bar any claims that the
annuitants may have against the Funds because the 1989 Korshak settlement agreement did not
preserve those claims. (City’s Mem. at 4).

The provision of the 1989 Korshak settlement agreement upon which the City relies
provided that:

The parties agree to nepotiate in good faith toward achieving a permanent resolution of
this dispute on or before December 31, 1997, Failing agreement, the parties shall be
restored to the same legal status which existed as of October 19, 1987, * * %, The
Funds, intervenors or any annuitant may contend that the City is obligated to provide and
pay for the health care benefits of its retired employees and their dependents to the extent
such cost exceeds the premiums which went into effect in April of 1982, Similarly, the
City may contend ...that it has no obligation to provide or pay for health care benefits for
its retired employees or their dependents.

(3" Am. Compl., Ex. 10)(emphasis added).

16 . . . . i
Plaintiffs posit that the City lacks standing to assert any position on behalf of the Funds. But this would require

the court to ighore the fact that, per the amended Pension Code, any Fund liability under the 1983 and 1985
amendments must be funded by City tax [evics. The City’s fate in this regard is inextricably intertwined with that of
the Funds, Therefore, the City has standing to champion this issue on behalf of the Funds, as welf as itself,
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The City further contends that even if the 1989 Korshak settiement preserved claims
against the Funds, the 2003 Korshak settlement agreement also did not do so. The 2003 Korshak
settlement agreement provided in relevant part that:

After the termination of the Settlement Period, Class Members retain any right they
currently have to assert any claims with regard to the provision of annuitant healthcare
benefits, other than claims arising under the prior settlement of this Action or under the
1989, 1997, or 2002 [sic] amendments to the Pension Code, or for damages relating to the
amounts of the premiums or other payments that they have paid relating to healthcare
under any prior health care plans implemented by the City, including this Settlement
Agreement.

(3" Am. Compl., Ex. 13). The City argues that this language did not preserve any claims
Plaintiffs had against the Funds because any claims against the Funds had been time-barred since
December 31, 1997 — ten plus years after the 1987 Korshak settlement agreement.

a. Korshak Sub-Class and Window Sub-Class

Initially, the entire statuic of limitation discussion concerning the Korshak and Window
Sub-Classes is moot. The City has agreed — by its May 15, 2013 letter (Am. Compl. Ex.2), and
statements made to this court in the City’s briefs and during oral argument — to continue to
provide a healthcare plan with a continued contribution from the City for the lifetime of those
annuitants who retired prior to August 23, 1989, to-wit, the Korshak and Window Sub-Class
annuitants. Therefore, it is not necessary for this court to determine whether the claims of the
Korshak and Window Sub-Classes are barred by the statute of limitations.

b. Sub-Class 3

The parties have defined the Sub-Class 3 annuitants as “[a]ny participant who
participated in any of the four Funds before the August 23, 1989 amendments to the Pension
Code.” [3" Am. Compl. §26).

The Sub-Class 3 annuitants were not parties to the 1987 Korshalk litipation, let alone the
1989 Korshak settlement agreement. Indeed, the exact language of the 1989 Korshak settlement
agreement only covers the Korshak and Window Sub-Class annuitants. The Korshak litigants
could not bind the non-party Sub-Class 3 participants to the 1989 Korshak settiement agreement,
nor could the non-party Sub-Class 3 participants have preserved any of their claims through that
1989 settlement.

When, then, did the statute of limitations begin to nin on the claims of the Sub-Class 3
participants? The discovery rule delays commencement of the statute of limitations until the
Sub-Class 3 participants had a rcasonable belief that they suffered an injury caused by wrongful
conduet. Carlson. 2015 1. App (1st) 140526, 123,
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Based on the Motion to Dismiss befare this court, it has not been established when
members of Sub-Class 3 knew or should have known of any claims they possessed. The court
will not assume that the members of Sub-Class 3 were aware of the facts in the 1987 Korshak
litigation and were then or thereafier put on notice of the potential for their claims against the
Funds. Nor will the court assume without sufficient evidence as to how many, if any, of the Sub-
Class 3 participants either knew of the terms of the 1989 Korshak settlement agreement or, as of
August 23, 1989, “had a reasonable belief that their injury was caused by wrongful conduct” of
the City or the Funds. Id. While the substance of this matter may be flushed out through
discovery and may be the proper subject of future summary judgment motjons, speculation
about the matter will not suffice as a basis upon which to grant the current Motion to Dismiss.

c. Sub-Class 4

The Sub-Class 4 participants are defined as “[a]ny person who participated in the Funds
after August 23, 1989.” By definition, those participants are subject to the time limitations
provided for in the Pension Code amendments of 1989, 1997 and 2003. As discussed above,
Plaintiffs have no viable claim with regard to these amendments. It is therefore unnecessary to
discuss the applicability, ve/ non, of the statute of Iimitations to Sub-Class 4.

III. Conclusion

Count I of the Third Amended Complaint is dismissed with prejudice as to any claim
based on the 1989, 1997 and 2003 amendrments.

Count I remains pending as to the claims under the 1983 and 1985 amendments except as
to the members of Sub-Class 4. The members of Sub-Class 4 have no remaining claims under
Count I because they have no rights under the 1983 and 1985 amendments.

Counts I1, III, V, VI and VII of the Third Amended Complaint arc dismissed with
prejudice.

This case is set for status on August 11, 2016 at 10:30 a.m.
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f1 This appeal is taken from the denial of a motion for a preliminary injunction. The case
stems from the City of Chicago's plan to phase out the healthcare benefits it offers to its

employees. The trial court held that one category of plaintiffs did not have a clearly

ascertainable right in need of protection. The court then ruled that the other category of plaintiffs

had some rights given by statute, but that the medical care plan offered by the City for 2016 was
not a diminution in their benefits. We affirm.

12 | BACKGROUND

e The General Assembly created four pension funds for City employees in order to
~ administer and carry out the provisions of the Hlinois Pension Code ("Pension Code"): 1) the
Policemen's Annuity Benefit Fund ("Police"); 2) the Firemen's Annuity Benefit Fund ("Fire"); 3)
the Municipal Employees’ Annuity Benefit Fund ("Municipal™), and 4) the Laborer's and
Retirement Board Employees' Annuity Benefit Fund ("Laborers") (collectively "Funds"). The
Funds' obligations to their annuitants under the Pension Code are financed by the taxpayers of
the City through atax levy. 40 ILCS 5/5-168 (West 2013).

14 In 1983, the General Assembly amended the Pension Code to require the Fire and Police
Funds to contract with one or more insurance carriers to provide group health care coverage for
their retirees. 1IIl Rev. Stat 1983, Ch. 108-1/2, par. 8-164.1 (eff Jan.12 1983). The 1983
amendments also required the Funds to pay the premiums for such health insurance for each
annuitant "up to a maximum of $55 per month if the annuitant is not qualified to receive
Medicare benefits, or up to a maximum of $21 per month if the annuitant is qualified fo receive
Medicare benefits." Il Rev. Stat 1983, Ch. 108-1/2, par. 8-167.5 (cff. Jan.12 1983). 1f the
payments made by the Funds did not cover an annuitant's health care premium, the Funds were

to deduct the additional cost from the annuitant's monthly pension payment. Id.
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95 In 1985, the General Assembly amended the Pension Code to require the Municipal and
the . Laborers Funds to pay up té $25 per month toward the health care premiums of each
annuitant age 65 or older with at least 15 years of experience. IIl Rev, Stat 1985, Ch. 108-1/2,
par. 11-160.1 (eff. Aug. 16, 1985). If the monthly premium for such coverage exceeded the $25
per month, the Funds would deduct that amount from the retiree's monthly pension payment. Jd.
J6 In 1987, the City notified the Funds that it intended to cease making healthcare payments
to the Funds' retirees no later than January 1, 1988. On October 19, 1987, the City filed suit
seekmg a declaration that it had no obligation to prov1de health care to retirees and to recover the
money it had spent over the previous years. C'zty of Chicago v. Korshak, No. 87 CH 10134 (Cir.
Ct. Cook Cty.). The Funds counterclaimed for declaratory relief seeking to compel the City to
continue healthcare coflerage for the Funds' retirees. Two group of retirees intervened in the
litigation: cmpioyeeé who retired on or’ before December 3 1, 1987, were certified as the
"Korshak sub-class" and employees who retired after December 31, 1987, but before August 23,
1989 were certified as the "Window sub-class."”

17 The issues in the Korshak litigation were never judicially resolved. Instead, in 1988, the
parties enfered into a setflement agreement which was subsequently codified through
amendments to the Pension Code. The amendments specifically stated that the obligations set
forth "shall terminate on December 3 1; 1997." 40 ILCS 5/167.5 (d) (as amended by PA 86-273,
§ 1, eff. Aug. 23, 1989). The amendments provided that between January' 1, 1988, untii
December 31, 1992, the Funds "shall pay to the Cify on behalf of each of the Board's annuitants
the following amounts: up to a maximum if $65 per month for each annuitant who is not
qualified fo receive Medicare benefits, énd up to a maximum of $35 per.month for each

annuitant who is not qualified to receive Medicare benefits." Jd. Next, from J anuary 1, 1993,
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through December 31, 1997, the Funds would pay "up to a maximum if §75 p;ar month for each
annuitant who is not qualiﬁed to receive Medicare benefits, and up to a maximum of $45 per
month for each annuitant who is not qualified to receive Medicare benefits." Id. The
amendments also required the City to pay 50% of the cost of the annuitants' health care coverage
through 1997, and required the annuitants to make the payments for the remaining portion of
their premiums. 40 IL,CS 5/167.5(c) (as amended by P.A. 86-273, § 1, eff. Aug. 23, 1989).
18 In June 1997, before the expiration of the initial setflement period, the parties entered into
a new settlement agreemeﬁf which extended the settlement period until June 30, 2002. The new
settlement was again codified by amendments to the Pension Code. The amendments provided
that the _Funds were required to pay "up to a maximum of $75 per month for each annuitant who
is not qualified to receive Medicare benefits, and up to a maximum of $45 per month for each
a.nnuitzﬁt who is qualified to receive Medicare benefits." 40 ILCS 5/167.5(c) (as amended by
P.A. 90-32, § S, eff. June 27, 1997). The City was required to pay 50% of the cost of the
annuitants' health care coverage. The ﬁnendments stated that the obligations would terminate on
June 30, 2002. | |
1[79 In April 2003, the parties entered into a third settlement agrcement extending the
settlement period until June 30, 2013. The Pension Code was accordingly amended to codify the
terms of the settlemenf. Pursuant to this arnendment the Funds were responsible for payments to
the City the following amounts:

| "(1} From July 1, 2003 through June 30, 2008, $85 per month for each annuitant

who is not eligible to receive Medicare benefits and $55 per month for each such
annuifant who is eligible fo receive Medicare benefits

(2) From July 1, 2008 through June 30, 2013, $95 per month for each such
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annuitant who is not eligible to receive Medicare benefits and $65 per month for
each such annuitant who is eligible to receive Medicare benefits."

40 ILCS 5/5-167.5 (b) (as amended by P.A. 93-42, eff. July 1, 2003).

710 The 2003 settlement agreement created the Retirce Health Care Benefits Commission
("RHBC") that woﬁld make recommendations concerning the state of retiree health care benefits,
the costs of those benefits, and issues aft‘ectiné the retirees benefits to be offered after July 1,
2013. The RHBC was constituted in 2011 with its members drawn from academia and labor
union leadership, the fields of municipal finance, health care, health insurance, and business. The
RHBC -issued its report on January 11, 2013, concluding that continuing the existing healthcare
arrangeménts for the retirees was not viable given the City's financial circumstances, industry
trends, and market conditions.

Y11 Based on the RI—IBC's-ﬂndings and recommendations, the City decided that after the 2003
settlement agreement expired on June 30, 2013, it would gradually reduce and, by 2017, end its
coverage of health care benefits for retirces other than those in the Korshak and Window sub-
classes. The City sent annuitants a leiter dated May 15, 2013, informing them that the City
extended the 2013 existing coverage through December 31, 2013. The letter stated that the City
would confinue coverage for the Korshak and Window sub-classes by offering the]:ﬁ a health care
plan and paying up to 55% of the cost for the plan f;)r life. The City indicated that, for those who
retired on or after August 23, 1989, it would make changes to their existing health care plan,
including adjusting premiums and deductibles and modifyf_ng benefits, and gradually phase out
the plan entirely over a 3-year period. Starting on January 1, 2014, the City commenced the 3-
year phase-out of the prior subsidies of retiree health care for those who retired on and after

August 23, 1989.
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112 On July 23, 2013, plaintiffs filed a new action against the City an& the trustees of the
Funds. The case was removed to federal court on August 9, 2013. Underwood v. City of
Chicago, No. 13 C 5687, 2013 WL 6578777 (N.D. Ill. Dec. 13, 2013). Plaintiffs raised the
following claims: Count I sought a declaration that any reduction in plaintiffs' healthcare benefits
would violate Art. XTIT § 5 of the [llinois Constitution (the Pensions Clause); Count II alleged
that a reduction of the benefits constituted a breach of contract, Count IIT asserted that the
defendants were estopped from changing and terminating the annuitants' coverage to a level
below the highest level of benefit during an apnuitant participation in group healthcare benefits;
Count IV alleged a claim under 42 U.S.C. § 1983 for deprivation of a property interest, and
Count V alleged a violation of the Contract Clause, U.S. Const § 10, cl. 1. The complaint
named four putative sub-classes of plaintiffs: 1) the Korshak sub-class (those retiting prior to
December 31, 1987), 2) the Window sub-class (those retiring between January 1, 1988, and
August 23, 1989), 3) any participant who contributed to any of the four Funds before August 23,
1989, (Sub—CléSS 3), and 4) any person who was hired after August 23, 1989 (Sub-Class 4),

113 The Cify filed a motion to dismiss before the federal district court which was granted.
Plaintiffs filed a notice of appeal and then three siccessive motions asking the Seventh Circuit to
enjoin the City's phase-out plan on retiree's health care coverage. All plaintiff's motions for
injunctive relief were denied. On Febmgry 25, 2015, the Seventh Circuit affirmed the dismissai
of plaintiffs' federal claims while the state law claims, couhts I, I and HI, were rel_nanded to the
circuit court. Underwoodv. City of Chi'cagc-), 779 F. 3d 461, 46?; (7th Cir. 2015),

14  Once the case was back in state court, on June 22, 2015, the City moved to dismiss
plaintiffs’ remaining state law claims pursuant to section 2-619.1 of the Code of Civil Procedure.

Before the oral argument on the motion to dismiss, plaintiffs filed an Emergency Motion for
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Preliminary Injunction on October 1, 2015. That motion sought to enjoin the third step of the
City's three year plan to phase out the City's subsidy for retiree health care. The circuit court
denied the motion and, on October 13, 2015, plaintiffs filed a notice of appeal from that order.
Subsequently, after an agreement by the parties, plaintiffs withdrew that appeal and that record
was transferred to this case. -

715  The circuit court heard oral arguments on defendants' motion to dismiss on November 13,
2015, and then on December 3, 3015, it issued its memorandum and order. The court granted the
City's motion to dismiss in part. It dismissed plaintiffs' confract and estoppel counts without
prejudice. The court concluded that count I did state a claim under the 1983 and 1985
amendments for those plaintiffs who were hired prior to Augusi 23, 1989 because the-1983 and
1985 amendments were not time limited. The circuit court rejected plaintiffs' arguments for
lifetime benefits based upon the 1989, 1997 and 2003 Pension Code amendments which codified
the various Korshak settlements holding that these afnendments and settlement agreements
provided only time-limited benefits.

916 Ina March 3, 2016, Memofandum and Order, addressing the City's motion to clarify or,
in the alternative to reconsider the December 3, 2015, ruling, the circuit court clarified that any

obligation to provide or subsidize retiree medical benefits was limited {o the Funds and did not

extend to the City. The circuit court explained that " [tThe City is correct that it does not have any

obligation under 1983 and 1985 amendments to subsidize or provide health care for the Funds'
annuitants.” Instead, the City's only obligation was to continue the pre-existing tax levy imposed
by the Pension Code.

17 On December 10, 2015, plaintiffs filed a Renewed Emergency Motion for Preliminary

Injunction seeking to enjoin the City from making its 2016 increases as previously established in
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the phase-out plan and to preserve the status guo pending the resolution of the case on the merits.
Plaintiffs argued that the City's 2016 plan diminished or impaired retirees' health care benefits in
violation of the Pension Clause, and created financial hardship for fetirees because, among other
things, if retirees left the City's 2016 plan due to increased costs posed by that plan, they would
not later be able to return to the City's plan without showing proof of good health. Plaintiffs
argued that the effect of the City's actions would increase rates "as much as 40%" which they
view as a violation of the Pension Code.

718 The City filed its oy;position to the preliminary injunction motion arguing that the
plaintiffs could not demonstrate cither that they would be harmed or that their benefits would be
diminished in violation of the Perision Clause. The City claimed that plaintiffs would be better
off under the 2016 plan because they receive a greater premium subsidy than they would have
received under the 1983 and 1985 statutes. The City also argued and presented -evidence that
there were other health care plans available for all retirces including non-Medicare eligible
retirees that had lower-cost premiums than retirees could obtain through the City's 2015 previous
plan.

119 After a hearing on December 23, 2015, the tral court denied plaintiffs’ motion for
injunctive relief finding that plaintiffs had not shown three of the required elements for such
relief: an ascertainable claim for relief, a likelihood of success on the merits, and an inadequate
remedy at law. The irial court held that plaintiffs who were hired after Aﬁgast 23, 1989 had no
ascertainable claim for relief because the 1989, 1997, and 2003 settlement agreements and the
Pension Code amendments codifying those agreements provided only time-limited health care
benefits that had expired. The court noted that the other sub-classes, the Korshak, Window and

sub-class three, while they had an ascertainable claim for relief under the 1983 and 1985
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amendments, they could not establish a likelihood of success on the merits because the benefits
that would have been available under those statutes are less than under the City's 2016 plan. The
court also conclud-ed that plaintiffs could not show that they lacked an adequate remedy at law.
This appeal followed. We note that the instant appeal concerns solely the cirouit court's ruling
on the preliminary injunction regarding the 2016 increases.

520 ANATLYSIS

721 On appeal, plaintiffs argue that the trial court erred in denying their motion for
prelimjnary.iujunctive relief. A preliminary injunction is an extraordinary relief and will only be
granteci whereA a plaintiff shows: (1) that he has a clearly ascertainable right that needs protection,
(2) that he will suffer irreparable harm without the protection, (3) that he has no adequate remedy
at law, and (4) that he is likely to succeed on the merits. Postma v. Jack Brown Buick, Inc., 157
1. 2d 391, 399 (1993), A decision to grant or deny a preliminary injunction is generally
reviewed for an abuse of discretion. Mohanty v. §t. John Heart Clinic, 8.C., 225 Tl1. 24 52, 62
(2006). The party looking for injunctive relief has to establish all four elements by a
preponderance of the evidence. Gastroenterology Consultants of N. Shore, S.C. v. Meiselman,
2013 IL App (1st) 123692, 9 9'.

22  Here, the trial court did not abuse its discretion when it denied plaintiffs' motion for
injunctive relief. The trial court préperly held that plaintiffs hired after August 23, 1989 (Sub-
Class 4), did not have an ascertainable right to‘health care benefits. The Illinois Constitution
. ﬁrovidcs that "membership in any pension or retirement system of the State, any unit of Jocal
government . . . shall be an enforceable contractual relationship, the benefit of which shall not be
diminished or impaired." Ill. Const. 1970, art. X1, § 5. The Pension Code does- not by itself

confer those benefits: Instead, the benefits are created by contract or by statute. But, the
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legislature can impose conditions, including time limitations on statutorily created rights. See In
re Petition for Defachment bf Land from Morriso;z Cmty. Hosp. Dist., 318 1ll. App. 3d 922, 930
(2000) (the legislature may incorpor.;:lte expiration dates on privileges it grants).

Y23 The 1989, 1997, and 2003 Pension Code amendments codifying the settlement
agreements between the parties provided only time-limited health care benefits, all of which
expired by 2013. Because all these amendments were expressly time-limited, they could not
create and give plaintiffs rights beyond what the legislature afforded. Therefore, sub-class 4 has
no ascertainable claims to lifetime health care benefits, and it was nof an abuse of discretion to
den)-f them preijmjnary injunctive relief.

124 The frial court also correctly determined that the rest of the plaintiffs could not
demonstrate a likelihood of success on the merits of theif_Pension Clause claim concerning the
other two statutes, the 1983 aﬁd 1985 Pension Code amendmentﬁ. The 1983 and 1985 Pension
Code amendments were not time limited. So this was the primary issue for the trial court to
decide: have the retirees rﬁade a sufficient showing that the 2016 version of the plan diminishes

or impairs what they are entitled to under the 1983 and 1985 amendments. And, following the

hearing on the preliminary injunction and based on all of the evidence submitted, the circuit.

court determined that the City's 2016 plan did not diminish or impair the benefits that were set
forth in the 1983 and 1985 amendménts. |

125  The record amply supports the trial court's determination. The retirees received. greater
health care subsidies under the City's 2016 plan than what they received under the 1983 and
1985 amendments. Under the 1983 and 1985 amendments, the maximum amount that the Funds
were required to pay for its annuitants was $21 or $55 per month for the Police and Fire retirees,

and $25 per month for Municipal and Labor retirees if they satisfied the Pension Code's

10
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eligibility requirements. Neither the 1983 or 1985 amendment provided for any increase in these
monthly subsidies nor did they provide for fixed premiums. In addition, under these
amendments, retirees were responsible for the difference between the required monthly
premiums and the Funds' monthly subsidies. In contrast, under the City's 2016 plan, Medicare-
eligible retirees receive monthly premium subsidies raging from-$65 to $159 and non-Medicare
eligible tetirees receive monthly premium subsidies between $95 to $399. |

926 The trial court heard all the evidence. It analyzed the 2016 plan as compared to what it

found the Tetirees were entltled to under the amendments The court discussed the p0351b111ty-

that the ret.lrees were actually better off under the 2016 plan Its fmdmg that the retirees failed to

demonstrate that they had a likelihood of succeeding on the merits for a claim that the 2016 plan

was a diminishment of anything that they were entitled to was not an abuse of discretion.

127  Plaintiffs believe that the trial court ignered our supreme court's holding in Kenerva v.
Weems, 2014 1L 11581 1-~that there is a presumption in favor of pensioners and that the Pension
Code is not restricted fo protecting what is provided therein. But, again, the relevant
constitutional provision and case law do not create benefits—they protect them. In Kanerva, the
benefit recipients already had the enduring right. Id at Y 57. The Court just explained that,
based on our constitution, it could not_be taken away. | Id at 9§ 42. Buthere, the benefit always
came with an expiration tte.te. The time period was part of the benefit itself. The oeiy encturing
rights that these retirees ever confracted for or were successfully able to get adopted by the
legislature are those codified in the 1983 and 1985 emendments. The retirees know, because

they have now negotiated and settled with the City several times, that they had a ten-year plan in

place to cover their healthcare benefits. But at this preliminary stage, they have not’

demonstrated a likelihood of succeeding on the merits for a constitutional claim to Lifetime

11
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healthcare benefits.

728  The refirees also refer us to the City Annnitant's Handbook and maintain that they have
rights based on that. But the handbook does not state that the retirees are entitled to lifelong
medical benefifs. In fact, the book refers several times to the idea that the plan will at somé time
terminate. The trial court likewise did not abuse its discretion in refusing to grant a preliminary
injunction on the basis of a contract claim.

129  The retirees claim that they are entitled to continued benefits based on the fact that they
were told that they would have lifetime healthcare by the City. They point to retirement
seminars and other supposed communications where they were allegedly informed that their
healthcare would be taken care of. In order to apply equitable estoppel against a municipality, a
plaintiff must plead specific facts that show: (1) an affiunative act by either the municipality
itself or an official with express authority to bind the municipality; and (2) reasonable reliance
upon that act by the plaintiff that induces the plaintiff to detrimentally chahge its position.
Vaughn v. City of Carbond&le, 2016 IL 119181, §48. The usual elements of estoppel are further
supplemented with the additional restriction that a public body will be estopped only when
necessary to prevent fraud or injustice, particularly when public revenues are involved. Jd.
Perhaps the retirees can meet their burden on a claim of this nature at trial, but they have not
done so here. At this stage they have not shown that they can overcome the statute of frauds nor
have they shown any express act by the City or any authorized representative to bind itself to
such a commitment. They have not even produced evidence from a witness who might have
heard these promises.

$30 Insofar as the 2016 plan is concerned, the trial court did not abuse its discretion in

denying the extraordinary relief that is a preliminary injunction. The retirees did not make a

12
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sufficient showing that they have a clear right to anything other than what is in the 1983 and
1985 amendments. That being so, the trial court reviewed the 2016 plan side by side with what
is provided for in the amendments, compared them, and exercised its discretion to determine that
the 2016 plan did not constitute any diminishment of the benefit the retirees are entitled to.

131 CONCLUSION

932 Accordingly, we affirm.

133 Affirmed.
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Officials’ Annuity and Benefit Fund of Chicago’s Motion

For Substitution of JUAQE........cccvevieviereee e
05/08/2015  Order transferring to the presiding Judge for substitution........
05/08/2015  Order transferring matter to Judge Cohen ...........cccccovevvviiennenn,

05/19/2015  Order reinstating Plaintiffs’ case .........cccccocevievivciiiieeie e,

06/22/2015  Appearance by Taft Stettinius & Hollister LLP on behalf
of Defendant Laborers’ and Retirement Board Employees’

Annuity and Benefit Fund of Chicago...........cccccevvvevviiiciiennenn,

06/22/2015  City of Chicago’s Section 2-619.1 Motion to Dismiss.............

06/22/2015  Laborers’ and Retirement Board Employees’ Annuity
and Benefit Fund of Chicago’s Rule 2-619.1 Motion to

D ISIMNISS ..ttt e aaeaaaa

06/22/2015  Defendant Laborers’ and Retirement Board Employees’
Annuity & Benefit Fund of Chicago’s Memorandum in

Support of Its Section 2-619.1 Motion to Dismiss ...................
Exhibit 1:  Excerpts of Public ACtS.........cccovveviniiiiiiine,
[NOTE: Continued in VoOIUME 2]....c.ccoeiveieiieiree e

12/14/2015  Certification of the RECOI........oeeeeeeeeeeeeeeee e

VOLUME 2 OF 9

Date Document Description

06/22/2015  Continued from Volume I:
Exhibit 1 to Defendant Laborers’ and Retirement Board
Employees’ Annuity & Benefit Fund of Chicago’s
Memorandum in Support of Its Section 2-619.1 Motion

£0 DISIMISS. .ceeeeeeeeeee e

06/22/2015  The City of Chicago’s Memorandum of Law in Support

of Its Section 2-619.1 Motion to DiSMISS .......ccecevveeeeeeeeeeeenne.
Exhibit: Settlement Agreement............cccocvvvniniinicnieneennn.

Exhibit: January 11, 2013 Letter from Amer Ahmad
to Mayor Rahm Emanuel with Report to the
Mayor’s Office on the State of Retiree

HEAITNCAIE .

Page No.

A98



Underwood, et al. v. City of Chicago, et al., No. 13 CH 17450 (Circuit Court of Cook County),
Appeal No. 15-3613

06/22/2015

06/23/2015

06/23/2015

06/29/2015

Exhibit:

May 15, 2013 City of Chicago Department of
Finance Notice to City of Chicago Annuitants............... C 361

Defendants, Trustees of the Firemen’s Annuity and Benefit
Fund of Chicago and the Trustees of the Municipal
Employees’ Annuity and Benefit Fund of Chicago’s

Joint Combined Motion to Dismiss the Amended Class
Action Complaint by Participants in the City of Chicago’s
Annuity Healthcare Plan for Declaratory Relief Pursuant

To 735 ILCS 5/2-619.1; 5/2-615; 5/2-619......cccovvviiiiiiieieienc e C 382
Exhibit 1:  Firemen’s Pension Code 86-164.2..........cccccoceivrvriennnne. C 396
Exhibit 2:  Municipal Fund’s Pension Code 8§8-164.1...................... C 398
Exhibit 3:  Firemen’s Fund annuitant healthcare enactment

(effective August 23, 1989) ......cccccvviveveiinreere e C 399
Exhibit 4:  Municipal Fund’s annuitant healthcare enactment

(effective August 23, 1989) ......ccccceviveiesieieere e C 401
Exhibit5:  Firemen’s Fund annuitant healthcare enactment

(effective July 18, 1985) ......ccceeveviiereee e cie e C 403
Exhibit 6:  Municipal Fund’s annuitant healthcare enactment

(effective July 18, 1985) ......cccevueiieieeie e C 405
Exhibit 7:  Firemen’s Fund annuitant healthcare enactment

(effective June 28, 2002)........ccccvreerieereeiieieeneeieseenaens C 407
Exhibit 8:  Municipal Fund’s annuitant healthcare enactment

(effective June 28, 2002)........ccceieerieereeiieieese e saenaens C 409
Exhibit 9:  Firemen’s Fund annuitant healthcare enactment

(effective July 1, 2003) .....ccoevveieiieiiecie e C411
Exhibit 10: Municipal Fund’s annuitant healthcare enactment

(effective July 1, 2003) .....cccoeieriiniiieieese e C 412
Exhibit 11: Firemen’s Fund annuitant healthcare enactment

(effective June 28, 2013)........cccovvierieiiieeese e C 413
Exhibit 12: Municipal Fund’s annuitant healthcare enactment

(effective June 28, 2013)........cccovvririeiiieiesese e C 414

Appearance by David R. Kugler on behalf of the Board of
Trustees of the Policemen’s Annuity and Benefit Fund of

CRICAGO ..ot C 416
Defendants Trustees of the Policemen’s Annuity and

Benefit Fund of the City of Chicago, Combined Motion and

Memorandum Seeking Dismissal of Complaint Pursuant to

T35 TLCS 5/2-619.1 ..o e C 419
Order setting briefing schedule............cccooveiiiiici e, C 426
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06/30/2015  The City of Chicago’s Memorandum of Law in Support of
Its Section 2-619.1 Motion t0 DiSMISS .....ccevvvvieiiniienieieee e C 427
Exhibit: Settlement AgQreement.........cccovevveierieese s C 453
Exhibit: January 11, 2013 Letter from Amer Ahmad
to Mayor Rahm Emanuel with Report to the
Mayor’s Office on the State of Retiree

Healthcare [NOTE: Continued in Volume 3] .............. C4a74
12/14/2015  Certification of the RECOId.........cccooeiiiiiiiiii e C 500
VOLUME 3 0OF 9
Date Document Description Page No.

06/30/2015  Continued from Volume 2: Exhibit to The City of
Chicago’s Memorandum of Law in Support of Its

Section 2-619.1 Motion t0 DISIMISS .......cccoviriririiieiee e C 502
Exhibit: May 15, 2013 Department of Finance letter
To City of Chicago Annuitant............ccccceevvienverennene. C 509
08/23/2015  AQreed OFUEN ...ocvieieeeie ettt e et e et ae e nne e C 516
09/09/2015  Plaintiffs” Opposition to Defendants” Motions to Dismiss
And Plaintiffs’ Motion for Partial Summary Judgment...............c....... C 519
Exhibit 1:  Police Fund Minutes of Special Meeting
May 11, 1987 ..o s C 553
Exhibit 2:  City v. Korshak, No. 87 CH 10134, City’s
Original Complaint ...........ccccooveviiiiiecce e C 557
Exhibit 3:  City v. Korshak Counter-complaints by Funds............... C 566
Ex. A: PABF’s Verified Counterclaim for
Injunction and Other Relief ... C 568
PABF’s Motion for Preliminary Injunction
(DeC. 15, 1987) .oovviiececiceeeeeeie e C 582
Ex. B: FABF’s Verified Counter-Complaint for
Injunction and Other Relief ... C 595

Ex. C: LABF’s Verified Counterclaim for
Injunction and Other Relief
(DEC. 16, 1987) ..ovveviiiieice e C613
Ex. D: MEABF’s Verified Counterclaim for
Injunction and Other Relief (Dec. 16, 1987) ......C 697
Exhibit 4:  City v. Korshak Counterclaim by Intervenors/
PartiCipantS..........ccooveieiieie e C 709
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Exhibit5:  May 16, 1988 Transcript and Ruling, Honorable
Albert Green (Dismissing City Complaint,
Upholding Funds’ and Participants’ Counter-

Complaints) [NOTE: Continued in Volume 4]............ cr21
12/14/2015  Certification of the RECOId.........cccooiiiiiiiiiiii e C 750
VOLUME 4 OF 9
Date Document Description Page No.

09/09/2015  Continued from Volume 3: Exhibit 5 to Plaintiffs’
Opposition to Defendants’ Motions to Dismiss and

Plaintiffs’ Motion for Partial Summary Judgment.............cccccvevveruenen. C 752
Exhibit 6:  “Your City of Chicago Annuitant Medical
Benefits Plan™ ... C 757

Exhibit 7:  Police Fund Pamphlet: Your Service Retirement
Benefits, effective January 1, 1986 (“The Fund

pays annuitant’s Premium’) .......ooeeeeeeneenenee e C 796
Exhibit 9:  Comptroller Picur testimony.........ccccccevcvevevveieciiesiennns Cc 811
Exhibit 10: December 15, 1989 Korshak City/Funds Settlement

with Court Order approving Settlement............c...c......... C 816

Exhibit 11: City v. Korshak, December 12, 1989 Memorandum
Of Judge Green Approving City/Funds Settlement

over objections of Participant classes.........c.cccoevvrnnnne. C 821
Exhibit 12: June 15, 2000 Illinois Appellate Court Order
Restoring case to active calendar.............ccccoceeeeveinennnnn C 846
Exhibit 13: August 17, 2003 Korshak 2003 Settlement and
APProval Order.......cccveivieeieeesece e C 856
Exhibit 14: City v. Korshak, Audit & Reconciliation Agreement .....C 872
Exhibit 15: Pre-Retirement Seminar Agenda Samples..........c........... C924
Exhibit 16: City Appropriation for Healthcare for Annuitants.......... C 928
Exhibit 17: Barbara Malloy Testimony ...........cccccevvviveivevecieceenns Cco31
09/21/2015  Plaintiffs” Motion to Supplement the Exhibits to Plaintiffs’
Opposition to City and Funds’ Motions to DiSMISS..........cc.ccveererennnne C 944
Exhibit 8: Relevant Pension Code Annuitant Healthcare
Statutory ProViSIONS .......ccooeveriririsieiese e C 947

Exhibit 18: Testimony by James McDonough from related
Litigation Retired Chicago Police Ass’n v. City
[NOTE: Continued in Volume 5]........cccccoveveiieiinennnn, C 952

12/14/2015  Certification of the RECOIT.........oeeeeieeieeeeeeeee e C 1000
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VOLUME 5 OF 9
Date Document Description
09/21/2015  Continued from Volume 4: Exhibit 18 to Plaintiffs’ Motion
to Supplement the Exhibits to Plaintiffs’ Opposition to City
and Funds’ Motions to DISMISS ......c.cevveierienninieseeseeie e
Exhibit 19: Affidavit and Testimony by Herbert Kordeck
from related Litigation Retired Chicago Police
Ass’nv. City [NOTE: Continued in Volume 6]
12/14/2015  Certification of the RECOrd...........coovviiiiiiniieieseseeeee,
VOLUME 6 OF 9
Date Document Description
09/21/2015  Continued from Volume 5: Exhibit 19 to Plaintiffs’ Motion
to Supplement the Exhibits to Plaintiffs’ Opposition to City
and Funds’ Motions t0 DiSMISS .........ccccevvriiieiene e
09/25/2015  Plaintiffs’ CORRECTED Motion to Supplement the Exhibits
to Plaintiffs’ Opposition to City and Funds’ Motions to
DISIMISS. ..ttt
Exhibit 8:  Relevant Pension Code Annuitant Healthcare
Statutory provisions:
A: as in effect from 10/19/1987 through
812211989 .....coveeeeeeee s
B: as amended by PA86-273, effective
812311989 .....cevceeeeeee s
C: as amended by PA 90-32, effective
B/2711997 .o
D: as amended by PA 93-42, effective
TITI2003 ...
E: asamended by PA 98-43, effective
B/28/2013 ...
Exhibit 18: Testimony by James McDonough from related
Litigation Retired Chicago Police Ass’n v. City..
Exhibit 18: Affidavit and Testimony by Herbert Kordeck
from related Litigation Retired Chicago Police
Ass’nv. City [NOTE: Continued in Volume 7]
12/14/2015  Certification of the RECOrd..........covvvirieiiieieii e,

Page No.

Page No.
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VOLUME 7 OF 9

Date Document Description Page No.

09/25/2015  Continued from Volume 6: Exhibit 18 to Plaintiffs’
CORRECTED Motion to Supplement the Exhibits
to Plaintiffs’ Opposition to City and Funds’ Motions to
D1 1 S C 1502

09/28/2015  Order (1) granting leave to supplement exhibits to Plaintiffs’
Opposition to Defendants’ Motions to Dismiss and Plaintiffs’
Motion for Partial Summary Judgment with respect to
Group Exhibit 8A-8E; (2) Defendants may address the
motion with respect to exhibits 18 and 19 in their replies
in support of their Motions t0 diSMISS.........ccccvriiiiieniieere e C 1606

10/01/2015  Plaintiffs’ Emergency Motion for Preliminary Injunction
Preserving the Status Quo: To Enjoin City from Changing

Terms of Retiree Healthcare During the Litigation ............ccccceeeeee. C 1607
Exhibit 1:  City v. Korshak May 16, 1988 Transcript of
ProCEEAINGS ...cvvivieiieiie e C 1625
Exhibit 2:  City’s May 15, 2013 letter ........ccceevvevviveeiiece e, C 1659
Exhibit 3:  City’s September 14, 2015 Notice Package.................. C 1661
Exhibit 4.  September 25, 2015 email from City’s attorney
Jennifer Naber ... C 1680
Exhibit5:  September 18 and 22, 2015 emails from Krislov
To Defendants’ attorneys.........coccevvvevecieseeve s e, C 1683
Exhibit 6:  Spreadsheet showing increases 2015-2016................... C 1688
Exhibit 7:  Motion for Audit of 2013-2nd half
[NOTE: Continued in Volume 8].........ccccocevevivnennns C 1695
12/14/2015  Certification of the ReCOrd..........ccoouvvieiiiieniie e C 1750
VOLUME 8 OF 9
Date Document Description Page No.

10/01/2015  Exhibit 7 to Plaintiffs’ Emergency Motion for Preliminary
Injunction Preserving the Status Quo: To Enjoin City from

Changing Terms of Retiree Healthcare During the Litigation........... C 1752

Exhibit 8:  City’s 2016 and 2014 Budget BOOKS ...........cccccvevveennen. C 1756

Exhibit 9:  Spreadsheet itemizing Retiree Submissions.................. C1774
G
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10/02/2015 Plaintiffs’ Renewed Motion for Class Certification ...........cccovvvvveee.. Cc17
Exhibit 1:  Ryan v. City of Chicago and Korshak, et al.,
Nos. 1-98-3465 & 1-98-3667, June 15, 2000

1. App. Ct. Rule 23 Order .......coevvevveieieece e C 1802
Exhibit 2:  Ryan v. City of Chicago and Korshak, et al.
Notice of Class Certification.........c.cccccevereniiieninnninns C 1812
Exhibit 3:  City of Chicago v. Korshak Final Judgment
Order and Settlement Agreement
(AUQ. 27, 2003) ...cveieeireiieiieeieeeeeereeee e C 1824
10/05/2015  Order denying Plaintiffs’ motion for preliminary injunction ............ C 1839
10/09/2015  Trustees’ of the Policemen’s Annuity and Benefit Fund
Reply to Plaintiffs’ Opposition to Defendants’ Motions to
DISIMISS ..ttt sttt ettt C 1842
Exhibit A:  City of Chicago v. Koshak Complaint, filed
October 19, 1987.......cooviiiice e C 1851
Exhibit B:  Corporation Counsel Judson H. Miner’s letter
of October 19, 1987 ......ccovvieiiieeee e C 1859
Exhibit C:  Policemen’s Annuity & Benefit Fund’s pamphlet
dated January 1, 1986 ........cccccoerieiieiieniieneee e C 1861
Exhibit D: Retirement Board of the Policemen’s Annuity &
Benefit Fund’s pamphlet dated July 1, 1992 ............... C 1863
Exhibit E:  Questions concerning healthcare addressed to
The City Benefit Management Office..............ccccceenen. C 1862
10/13/2015  Notice of APPEal.......c.ccveiiiiiiii e C 1867
Exhibit: October 5, 2015 Order denying Plaintiffs’
Emergency motion for preliminary injunction ............. C 1870
10/13/2015  Request for Preparation of the Record on Appeal ...........ccccovevvveneenen. C 1871
12/14/2015  Certification Of the RECOIU.......ccccviiiiiiiiiinieieee e C 1872
VOLUME 9 OF 9
Date Document Description Page No.
10/13/2015  Report Of ProCeEAINGS. ......ecvveiieieeie ettt 2
12/14/2015  Certification Of the RECOId..........ccvviiiiiiriiie e 21
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VOLUME 1 OF 4

Date Document Description Page No.
10/13/2015  Report of Proceedings on September 28, 2015........c..ccccecvvvvevvenenne. C00002

10/13/2015  Notice of Appeal of Order dated October 5, 2015 denying
entry of a preliminary iINjuNCtioN ..........ccccoveviieniini e C00021

10/16/2015  Defendants, Trustees of the Firemen’s Annuity and Benefit
Fund of Chicago and the Trustees of the Municipal Employees’
Annuity and Benefit Fund of Chicago’s Joint Combined Reply
in Support of the Funds’ Joint Combined Motion to Dismiss the
Amended Class Action Complaint by Participants in the City of
Chicago’s Annuitant Healthcare Plan for Declaratory Relief
Pursuant to 735 ILCS 5/2-619.1; 5/2-615; 5/2-619 .........cccvevvrrvrneen. C00029

10/16/2015  The City of Chicago’s Reply in Support of Its Section 2-619.1
MOLION 10 DISIMISS....ciuviiiiiiiiiiicsieeie e e C00043
Exhibit A:  Report of Proceedings on 9/1/1998 in the matter
City of Chicago v. Korshak, No. 87 CH 10134

(Circuit Ct. Cook County. Ill., Chancery Div.)............ C00059
Exhibit B: Ryan v. City of Chicago and Korshak, Ill. App.

Court Order Dated June 15, 2000 ..........cccoevvrverieennnne C00081
Exhibit C:  Report of Proceedings on September 28, 2015............ C00090
Exhibit D:  Plaintiffs’ Opposition to the City’s Motion to

Dismiss filed in U.S. District Court matter.................. C00114

10/16/2015 Laborers & Retirement Board Employees’ Annuity and
Benefit Fund of Chicago’s Reply in Support of Its Motion
LEOJ 1] 1] £S3TSSSR C00138

12/18/2015  The City of Chicago’s Memorandum of Law in Opposition
to Plaintiffs” Renewed Emergency Motion for Preliminary
INJUNCTION ..o C00242
[NOTE: Continued in Volume 2]

01/29/2015  Certification of the Record on Appeal..........cccccovevveieiieveciecieneen, C00250
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VOLUME 2 OF 4

Date Document Description

12/18/2015  Continued from Volume 1: The City of Chicago’s
Memorandum of Law in Opposition to Plaintiffs’ Renewed
Emergency Motion for Preliminary Injunction......................
Exhibit1:  Amended Class Action Complaint....................
Exhibit 2:  Report of Proceedings on November 2, 2015...
Exhibit 3:  Tax Levy Provisions ..........cccocvverieenesieriiennenn
Exhibit4: 1983 and 1985 Amendments ..........c.ccocvevevenens
Exhibit5:  Affidavit of N. Currier........cccccooevieiiiinieenne
Exhibit 6:  City of Chicago Department of Finance’s

Amendment to Retiree Healthcare Plan dated

12/18/2015 ..o
Exhibit 7:  C. Krislov 12/16/2015 Email ...........ccccoerurnnee.
Exhibit 8:  Alexandra Holt Affidavit............ccccoovviiiiinnnn,

11/02/2015  Order taking motions to dismiss under advisement...............

11/20/2015  Plaintiffs’ Motion for Leave to File a Short Post Argument
Reply in Opposition to Defendants’ Motions to Dismiss......
Exhibit 1:  Plaintiffs’ Post-Argument Sur-Reply in
Opposition to Defendants’ Motions to Dismiss
Exhibit: Ryan v. City of Chicago and Korshak
(June 15, 2000).......ccceevveieerieiieireenns
Exhibit 2:  Transcript of Hearing on November 2, 2015....
[NOTE: Continued in Volume 3]

01/29/2016  Certification of the RECOId........c..veeveeeeeeeieeeeeeeee e

VOLUME 3 OF 4

Date Document Description

11/20/2015  Continued from Volume 2: Exhibit 2 to Plaintiffs’
Motion for Leave to File a Short Post Argument
Reply in Opposition to Defendants” Motions to Dismiss......

11/20/2015  Corrected — Plaintiffs’ Post Argument Sur-Reply in
Opposition to Defendants’ Motions to Dismiss.....................

11/23/2015  Order denying Plaintiffs’ Motion for Leave to File a Short
Post Argument Reply in Opposition to Defendants’
MOLIONS T0 DISMISS ...vvvvieiiieieeie e

Page No.

........... C00252
........... C00265
........... C00297
........... C00354
........... C00364
........... C00371

........... C00384
........... C00386
........... C00387
........... C00396

........... C00392
........... C00399

........... C00404
........... C00413

........... C00500

Page No.

........... C00502

........... C00561

........... C00566
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12/03/2015

12/09/2015

12/10/2015

01/29/2016

Memorandum and ORDER ......ooeoeeeeeeeeeeeeeeee e

Motion of the City of Chicago for Clarification or,
Alternatively, for Reconsideration of the Court’s

December 3, 2015 Memorandum and Order as to Count I............

Plaintiffs’ Renewed Emergency Motion for Preliminary
Injunction Preserving the Status Quo: To Enjoin City
From Changing Terms of Annuitant Healthcare Plan

During the Litigation...........ccocveiiiiiiniie e
Exhibit 1.  Report of Proceedings on May 16, 1988 ..................

Exhibit 2:  City of Chicago’s Department of Finance’s
Letter to City of Chicago Annuitants

(MY 15, 2013)...veeoerveeeeeeeeeeseeeessseeessseeees e eseseenns

Exhibit 3:  City of Chicago’s Department of Finance’s
Letter to the Funds with 2016 rates

(September 14, 2015)......ccccevveiiiieieee e

Exhibit 4:  Email from J. Naber to C. Krislov re: annual

enrollment extension (September 25, 2015) .............

Exhibit5:  Email chain re: Request for Extension of Time
For Healthcare Elections and information about

Alternative plans (September 22, 2015) .......c...c......
Exhibit 6:  Charts of City Rate Changes 2013-2016 ..................

Exhibit 7:  Class Counsel’s Motion to Enforce Extended
Benefits Under Settlement Agreement;
Specifically to Order City to Audit and Reconcile
Healthcare Charges for the Second Half of the

2013 Plan Year......coo oo

[NOTE: Continued in Volume 4]

Certification of the RECOId........coooeveeeeiei

C00567

C00587

C00656

C00675

C00709

C00711

C00730

C00732
C00737

C00744

C00750
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Date Document Description Page No.

12/10/2015  Continued from Volume 3:
Exhibit 7 to Plaintiffs’ Renewed Emergency Motion for
Preliminary Injunction Preserving the Status Quo: To
Enjoin City From Changing Terms of Annuitant Healthcare
Plan During the Litigation .........cccccovieiiniiieeice e C00752
Ex. 1. 2003 Settlement Agreement.............c.ceen..... C00758
Ex.2:  Agreed Order to on the Parties’
Motions to Approve Reconciliation
And Administrative Procedures
Under the 2003 Approved Settlement

Agreement (October 1, 2008) .........cccceveenne C00772
Ex.3: May 15, 2013 Letter to Annuitants............... C00785
Ex. 4: 2005-June, 2013 Annuitant Healthcare

Contribution Reconciliations .............cc......... Co0787
Ex.5:  Email correspondence re: Annuitant

Healthcare Cost Reconciliation..................... C00797

Exhibit 8:  City of Chicago 2014-2016 Budget
Recommendations...........ccccevvvevveeiiieecinieene, C00805

Exhibit 9:  Spreadsheet of Summary of City of Chicago
Retirees’ Statements on Impact of Health Insurance

INCIEASES. ... ettt C00822
12/11/2015  Order setting briefing schedule on Emergency Motion for
Preliminary INJUNCEION ........cooiviiiiiiiieieeee e C00837
12/11/2015  Order setting briefing schedule on City of Chicago’s Motion
for Clarification/Reconsideration............cccovevereienenesiesenieseeeenens C00838
12/11/2015  Order giving Plaintiffs leave to file an Amended Complaint............ C00839

12/28/2015  Motion of Defendants, the Trustees of the Firemen’s Annuity
And Benefit Fund of Chicago and the Trustees of the
Municipal Employees’” Annuity and Benefit Fund of Chicago,
For Clarification, or Alternatively, for Reconsideration of the
Court’s December 3, 2015 Memorandum and Order as to
Count | and, the Said Defendants Response to the City of
Chicago’s Motion for Clarification, or Alternatively, for
Reconsideration of the Court’s December 3, 2015 Memorandum
ANd Order @S 10 COUNt L.....oviieiiiiiiieseeiee e C00896
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12/24/2015  Order No. 1 of 2 denying Plaintiffs’ motion for preliminary

INJUNCHION L.t C00912
12/24/2015  Order No. 2 of 2 setting briefing and pleading schedule................... C00913
12/29/2015  Notice of Interlocutory Appeal of the December 24, 2015
Order denying plaintiffs’ motion for a preliminary injunction......... C00903
12/31/2015  Request for Preparation of the Record on Appeal ...........cccccevvenenne C00918
01/29/2016  Certification of the ReCOId............coccviiiiiiiiiiicc e C00919
M
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INDEX OF THE SUPPLEMENTAL RECORD ON APPEAL

VOLUME 1 OF 4

Date Document Description Page No.
02/17/2016  Stipulation to Supplement the Record on Appeal..........ccccooveiiiiiiennnnne. C2
12/23/2015  Report of Proceedings on December 23, 2015 ........ccccocoviviiiniiniennnene C4
02/29/2016  Stipulation to Supplement the Record on Appeal.........cccccovevienvnnnne. C 98

12/21/2015  Plaintiffs’ Reply in Support of Their Renewed Motion
For Preliminary Injunction, Preserving the Status Quo,
To Enjoin City from Reducing Benefits and Changing

Terms of Annuitant Healthcare Plan During the Litigation................. C 100
Exhibit 1:  Affidavit of James McDonough............cccccevveiviienienns C 115
Exhibit 2:  Testimony of James McDonough............ccccccevivevviinnnn, C121

[NOTE: Continued in Volume 2]
03/02/2016  Certification of the Record on Appeal...........ccoooeviiiiiiniiiieiienees C 250

VOLUME 2 OF 4

12/21/2015 Continued from Volume 1:

Exhibit 2:  Testimony of James McDonough............ccccccevveviiiennn, C 252
Exhibit 3:  Newspaper Articles re: Blue Cross Blue

Shield Eliminating Health Plans...............cccocoovviieinennnn. C274
Exhibit 4:  Excerpt of 2016 Budget OVErview ...........c.cccoevvvieennnn. C 287
Exhibit5:  City of Chicago Annuitant Medical Benefits

Plan HandbooK............cccoviieiiiiiec e C 289

12/18/2015  Exhibit 9, Volume I to Plaintiffs’ Renewed Emergency
Motion for Preliminary Injunction Preserving the Status
Quo: To Enjoin the City from Changing Terms of
Annuitant Healthcare Plan During the Litigation ............ccccccovveinennins C 329
[NOTE: Continued in VVolume 3]

03/02/2016  Certification of the Record on Appeal..........cccovvviiiiineniie C 500

A110



Underwood, et al. v. City of Chicago, et al., No. 13 CH 17450 (Circuit Court of Cook County),

Appeal No. 15-3613
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Date

12/18/2015

12/18/2015

03/02/2016

Document Description

Continued from Volume 2:

Exhibit 9, Volume | to Plaintiffs’ Renewed Emergency
Motion for Preliminary Injunction Preserving the Status
Quo: To Enjoin the City from Changing Terms of

Annuitant Healthcare Plan During the Litigation....................

Exhibit 9 Volume 11 to Plaintiffs’ Renewed Emergency
Motion for Preliminary Injunction Preserving the Status
Quo: To Enjoin the City from Changing Terms of

Annuitant Healthcare Plan During the Litigation...................

[NOTE: Continued in Volume 4]

Certification of the Record on Appeal..........ccoocevviviiiiinnnn,

VOLUME 4 OF 4

12/18/2015

03/20/2016

Continued from Volume 3:
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