Westlaw.

149 F.Supp.2d 427, 26 Employee Benefits Cas. 2114
(Citeas: 149 F.Supp.2d 427)

United States District Court,
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Health benefit plan enrollees brought class ac-
tion in state court against plan administrator, al-
leging violation of state laws arising out of admin-
istrator's refusal to provide class a full set-off for
attorney's fees and costs incurred in obtaining third-
party recovery. Following removal of action, class
moved to remand and to strike administrator's res-
ulting surreply. The District Court, Gottschall, J.,
held that: (1) the Federal Employees Health Bene-
fits Act (FEHBA) completely preempted certain
state law causes of action relating to health insur-
ance or plans; (2) enrollees state law claims were
not completely preempted by the FEHBA; (3) ad-
ministrator's surreply would not be stricken; and (4)
administrator was not entitled to certification of re-
mand order to appellate court.

Motion to strike denied, and motion to remand
granted.
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170B Federal Courts
170Bl11 Federal Question Jurisdiction
170BI11(D) Pleading
170Bk241 k. Allegations in Pleadings in
General. Most Cited Cases
The general rule is that a plaintiff is the master
of his own complaint and can avoid federal ques-
tion jurisdiction by pleading exclusively state law

Page 1

claims.
[2] Removal of Cases 334 €~>25(1)

334 Removal of Cases

334l Origin, Nature, and Subject of Contro-
versy

334k25 Allegations in Pleadings
334k25(1) k. In General. Most Cited

Cases

One exception to the well-pleaded complaint
rule is the “complete preemption doctrine,” which
makes removal proper where Congress has so com-
pletely preempted a particular area that no room re-
mains for any state regulation and the complaint
would be necessarily federal in character.

[3] Removal of Cases 334 €~>25(1)

334 Removal of Cases

334l Origin, Nature, and Subject of Contro-
versy

334k25 Allegations in Pleadings
334k25(1) k. In General. Most Cited

Cases

“Complete preemption,” which makes removal
proper where Congress has so completely preemp-
ted a particular area that no room remains for any
state regulation and the complaint would be neces-
sarily federal in character, is to be distinguished
from “ordinary preemption,” or “partial preemp-
tion,” in which a federal law and a state law con-
flict, but Congress has not clearly indicated that it
intends to completely preempt the particular area.

[4] Removal of Cases 334 €~225(1)

334 Removal of Cases
33411 Origin, Nature, and Subject of Contro-
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334k25 Allegationsin Pleadings
334k25(1) k. In General. Most Cited
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In typical ordinary preemption case, a defend-
ant raises a federal law as a defense to plaintiff's
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state law claim, but removal is improper since fed-
eral question jurisdiction does not exist under the
well-pleaded complaint rule; complete preemption,
by contrast, is nhot only a defense, but also provides
a basis for federal jurisdiction, making removal
proper.
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versy

334k25 Allegations in Pleadings
334k25(1) k. In General. Most Cited

Cases

In determining whether a field is completely
preempted for removal purposes: (1) Congress must
have clearly manifested an intent to preempt the
field, and (2) the court must also find that the
plaintiffs' claims fit within the civil enforcement
provisions provided by the federal statute.
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fits. Most Cited Cases

States 360 €£~18.41

360 States
3601 Poalitical Status and Relations
360I(B) Federal Supremacy; Preemption
360k18.41 k. Insurance. Most Cited Cases
Congress clearly manifested intent that the
Federal Employees Health Benefits Act (FEHBA)
completely preempt certain state law causes of ac-
tion relating to health insurance or plans. 5
U.S.C.A. §8901 et seq.
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217 Insurance
217111 What Law Governs

217111(B) Preemption; Application of State

or Federal Law
217k1102 Particular Laws or Activities
217k1117 Employee Benefits
217k1117(3) k. Health Care Bene-

fits. Most Cited Cases

States 360 €~18.41

360 States
3601 Political Status and Relations
3601 (B) Federal Supremacy; Preemption
360k18.41 k. Insurance. Most Cited Cases
Health benefit plan enrollees' state law claims
were not completely preempted by the Federal Em-
ployees Health Benefits Act (FEHBA), where civil
enforcement mechanism provided by the FEHBA,
which allowed enrollees to challenge denial of be-
nefits or coverage under benefit plans, did not pro-
tect enrollee's state law claims, and claims were in-
dependent of any rights enrollees had under terms
of plan or the FEHBA. 5 U.S.C.A. § 8901 et seq.

[8] Courts 106 €~~489(1)

106 Courts
106V11 Concurrent and Conflicting Jurisdiction
106VII(B) State Courts and United States
Courts
106k489 Exclusive or Concurrent Juris-
diction
106k489(1) k. In General. Most Cited
Cases
State courts are perfectly competent to evaluate
federal preemption defenses.

[9] Courts 106 €~>489(1)

106 Courts
106V11 Concurrent and Conflicting Jurisdiction
106VI1(B) State Courts and United States
Courts
106k489 Exclusive or Concurrent Juris-
diction
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106k489(1) k. In General. Most Cited
Cases
Absent complete preemption, state courts must
be permitted to evaluate federal preemption de-
fenses with regard to state law claims brought be-
fore them.
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334 Removal of Cases
334l Origin, Nature, and Subject of Contro-
versy
334k19 Cases Arising Under Laws of United
States
334k19(1) k. In General. Most Cited
Cases
Courts use a two-part test to determine whether
federal common law applies and displaces state
law, for purposes of removal jurisdiction: (1) the
matter must involve a uniquely federal interest, and
(2) a significant conflict must exist between the
federal interest or policy and the effect of the state
law, or the application of state law must frustrate
specific policy objectives of federal legislation.

[11] States 360 €==18.71

360 States
360! Political Status and Relations
360I(B) Federal Supremacy; Preemption
360k18.71 k. Public Officers and Employ-
ees; Elections. Most Cited Cases

United States 393 €~239(2)

393 United States
3931 Government in General
393k39 Compensation of Officers, Agents,
and Employees
393k39(2) k. Form and Amount in Gener-
al. Most Cited Cases
Even if federal common law displaced state
contract law in gquestions involving interpretation of
plans covered by the Federal Employees Health Be-
nefits Act (FEHBA), health benefit plan enrollees
state claims asserted against plan administrator
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would not be completely preempted, where en-
rollees claims did not turn on that federal common
law; rather, federal law served only as a potential
defense to state law claims. 5 U.S.C.A. § 8901 et

Seq.
[12] Removal of Cases 334 €~-107(3)

334 Removal of Cases
334Vl Remand or Dismissal of Case
334k107 Proceedings for Remand and Re-
view Thereof
334k107(3) k. Pleading to Jurisdiction or
in Abatement. Most Cited Cases
Health benefit plan administrator's surreply to
plan enrollees’ motion to remand would not be
stricken on grounds citation to case in surreply was
an attempt to raise artful pleading exception despite
not having raised exception in notice of removal or
response to motion to remand, where administrator
merely cited case in attempt to argue that case ad-
opted federal common law exception to complete
preemption doctrine.

[13] Removal of Cases 334 €~>107(9)

334 Removal of Cases
334VII Remand or Dismissal of Case

334k107 Proceedings for Remand and Re-
view Thereof

334k107(9) k. Review. Most Cited Cases

Health benefits plan administrator was not en-

titted to certification to appellate court of trial
court's judgment to remand plan enrollees' state law
claims, although remand orders were generally un-
reviewable, issue was important and divisive, and
other district courts could rely on case, where deni-
al of a motion to remand would thwart policy of
preventing delay of state court proceedings on mer-
its while federal appeal was pending to resolve jur-
isdictional questions, and decision was not binding
on other district courts.
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334 Removal of Cases
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334VI1lI Remand or Dismissal of Case

334k107 Proceedings for Remand and Re-
view Thereof

334k107(9) k. Review. Most Cited Cases

Remand orders are generally unreviewable for

a good reason: to prevent delay of the state court
proceedings on the merits while a federal appeal is
pending to resolve jurisdictional questions.

*429 Clinton A. Krislov,Michael R. Karnuth, Kris-
lov & Associates, Ltd., Chicago, IL, for Plaintiffs.

Helen E. Witt, Kirkland & Ellis, Chicago, IL, John
E. Thies, Barbara J. Mann, Webber & Thies, Urb-
ana, IL, for Defendant.

MEMORANDUM OPINION AND ORDER
GOTTSCHALL, District Judge.

Plaintiffs sued defendant in the Circuit Court of
Cook  County Illinois, County  Depart-
ment—Chancery Division. Defendant removed the
action to this court. Plaintiffs have moved this court
to remand the case to the Illinois state court.
Plaintiffs have also moved to strike a surreply filed
by the defendants in connection with the motion to
remand. For the reasons set forth below, plaintiffs
motion to strike is denied, but plaintiffs motion to
remand is granted.

Background

Plaintiffs originally filed this class action law-
suit in the Circuit Court of Cook County Illinois on
September 28, 2000. The plaintiffs subsequently
filed an amended complaint with that court. Both
the original and the amended complaints asserted
only state law claims. The amended complaint
sought recovery under the Illinois “common fund”
doctrine and under the Illinois Consumer Fraud and
*430 Deceptive Practices Act. On November 1,
2000, the defendant filed a Notice of Removal with
this court, claiming that this court has subject mat-
ter jurisdiction over plaintiffs claims under the
“federal question” jurisdictional statute, 28 U.S.C.
§ 1331. Plaintiffs then filed a motion to remand, ar-
guing that removal was inappropriate because this
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court lacks subject matter jurisdiction over
plaintiffs' claims.

The dispute before the court concerns the Fed-
eral Employees Health Benefits Act (“FEHBA”), 5
U.S.C. § 8901 et seq., afederal statute that governs
certain aspects of health benefit plans provided to
federal employees and their dependents. One of the
named plaintiffs in this case, Jose S. Cruz, was en-
rolled in, and a member of, the Service Benefit Plan
(“Plan™), which is one of the federal government's
employee health benefits plans. The Plan was
created by a federal government contract between
the U.S. Office of Personnel Management (“OPM”)
and the Blue Cross and Blue Shield Association
(“Carrier”) on behalf of several Blue Cross and
Blue Shield plans pursuant to FEHBA. The Plan is
underwritten by the participating Blue Cross and
Blue Shield plans which administer it on behalf of
the Carrier and are referred to as Local Plans. De-
fendant Blue Cross Blue Shield of Illinois, a Divi-
sion of Health Care Service Corporation (“HCSC"),
is the local plan that underwrites the Plan with re-
spect to Cruz.

FN1. The other two named plaintiffs, as
well as the other purported class members,
were injured in the same accident as Cruz,
and received treatment pursuant to plans
administered by Blue Cross Blue Shield of
Illinois, but apparently were not enrolled in
FEHBA plans.

The plaintiffs were injured in an accident and
received treatment through health benefit plans ad-
ministered by Blue Cross Blue Shield of Illinois.
The named plaintiffs, together with other purported
class members, retained counsel to prosecute claims
against third-party tortfeasors arising out of the in-
cident that caused plaintiffs' injuries. Plaintiffs and
the other purported class members obtained a re-
covery, and incurred attorney's fees and other re-
lated costs in connection with that recovery. De-
fendant did not assist plaintiffs or their counsel in
obtaining the third-party recovery.
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Defendant asserted a lien against any recover-
ies plaintiffs might obtain, pursuant to its reim-
bursement rights under the Plan. Defendant,
however, refused to provide plaintiffs a full set-off
for attorney's fees and costs incurred in obtaining
the third-party recovery. Plaintiffs contend that the
set-off offered by defendant is insufficient and viol-
ates lllinois' common fund doctrine. Defendant re-
sponds by arguing that it is entitled under the terms
of the Plan to a full reimbursement of any benefits
paid under the Plan, without a set-off for fees or
costs, in the event that an enrollee recovers from a
third party. Plaintiffs filed suit in state court.
Plaintiffs amended state court complaint alleged
that defendant's refusal to provide a full set-off vi-
olates the Illinois common fund doctrine, and that
by refusing to follow the dictates of that doctrine,
defendant also violated the Illinois Consumer Fraud
and Deceptive Business Practices Act, 815 ILCS
505/1, et seq.

Analysis

Defendant HCSC may remove this case to this
court only if the federal district courts would have
original jurisdiction over the action. See 28 U.S.C.
8 1441; Caterpillar Inc. v. Williams, 482 U.S. 386,
392, 107 S.Ct. 2425, 96 L.Ed.2d 318 (1987). De-
fendant does not contend that diversity jurisdiction
exists. Thus, removal is appropriate*431 only if the
court has federal question jurisdiction over the suit.

[1] The genera rule is that a plaintiff is the
master of his own complaint and can avoid federal
guestion jurisdiction by pleading exclusively state
law claims. See Caterpillar, 482 U.S. at 392, 107
S.Ct. 2425; Franchise Tax Bd. v. Construction
Laborers Vacation Trust for S. Cal., 463 U.S. 1, 10,
103 S.Ct. 2841, 77 L.Ed.2d 420 (1983); Bastien v.
AT&T Wireless Services, Inc., 205 F.3d 983, 986
(7th Cir.2000). Defendant argues that two excep-
tions to the well-pleaded complaint rule apply in
this case, making removal appropriate despite the
fact that plaintiff's complaint alleges only state law
claims.

Complete Preemption
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[2][3][4] One recognized exception to the well-
pleaded complaint rule is the “complete preemp-
tion” doctrine. This doctrine applies where
“Congress has so completely preempted a particular
area that no room remains for any state regulation
and the complaint would be ‘necessarily federal in
character.” ” Bastien, 205 F.3d at 986 (citing Met-
ropolitan Life Ins. Co. v. Taylor, 481 U.S. 58,
63-64, 107 S.Ct. 1542, 95 L.Ed.2d 55 (1987)).
Where this is the case, removal to federal court is
proper. See id. Complete preemption is to be distin-
guished from “ordinary preemption” (or “partial
preemption”) in which afederal law and a state law
conflict, but Congress has not clearly indicated that
it intends to completely preempt the particular area.
In the typical ordinary preemption case, a defendant
would raise a federal law as a defense to plaintiff's
state law claim. In these circumstances, the Su-
preme Court has clearly stated that federal question
jurisdiction does not exist under the well-pleaded
complaint rule, making removal improper. See
Caterpillar, 482 U.S. at 393, 107 S.Ct. 2425; Met-
ropolitan Life, 481 U.S. at 63, 107 S.Ct. 1542.
Complete preemption, by contrast, is not only a de-
fense, but also provides a basis for federal jurisdic-
tion, making removal proper.

[5] Determining whether a field is completely
preempted has been described as a two-part inquiry.
First, Congress must have clearly manifested an in-
tent to preempt the field. Second, the court must
also find that the plaintiffs claims fit within the
“civil enforcement provisions’ provided by the fed-
eral statute. Goepel v. National Postal Mail Hand-
lers Union, 36 F.3d 306, 311 (3d Cir.1994) (relying
on a comparison of Metropolitan Life and Fran-
chise Tax Bd.); see also Moran v. Rush Prudential
HMO, Inc., 230 F.3d 959, 967 (7th Cir.2000) (in
ERISA case, plaintiff's claims are completely pree-
mpted only if they fall within the scope of an
ERISA provision that plaintiff can enforce). In this
case, the court finds that Congress has clearly
manifested an intent that FEHBA completely pree-
mpt certain state law causes of action in the area of
federal employee benefit plans. The court, however,
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concludes that the civil enforcement provisions of
the FEHBA do not protect the same interests that
plaintiffs seek to vindicate through their state law
claims.

To date, the Supreme Court has found two fed-
eral laws that completely preempt certain state
causes of action: the Labor Management Relations
Act (LMRA), and the Employee Retirement Income
Security Act (ERISA). Prior to 1998, most lower
courts addressing the issue determined that the FE-
HBA did not completely preempt state law in the
area of health benefits for federal employees. See
Ramirez v. Humana, Inc., 119 F.Supp.2d 1307,
1310 (M.D.Fla.2000) (providing examples). Since
Congress amended the FEHBA in 1998, however,
the majority of courts addressing the issue have
concluded that Congress has now clearly manifes-
ted *432 an intent to preempt state law regarding
the FEHBA plans.

Prior to 1998, the preemption provision of FE-
HBA read:

The provisions of any contract under this chapter
which relate to the nature or extent of coverage or
benefits (including payments with respect to be-
nefits) shall supersede and preempt any State or
local law, or any regulation issued thereunder,
which relates to health insurance or plans to the
extent that such law or regulation is inconsistent
with such contractual provisions.

Goepel, 36 F.3d at 312 (quoting pre-1998 lan-
guage and finding that it did not completely pree-
mpt state law). The courts concluding, prior to
1998, that the FEHBA did not completely preempt
state law frequently relied on the last, limiting
phrase of this provision: “to the extent that such
law or regulation is inconsistent with such contrac-
tual provisions.” These courts often compared this
restrictive language to the broader preemptive pro-
visions of ERISA. See, e.g., Goepel, 36 F.3d at
312-13 & n. 7; Cyr v. Kaiser Foundation Health
Plan of Texas, 12 F.Supp.2d 556, 567-68
(N.D.Tex.1998); Arnold v. Blue Cross & Blue
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Shield of Texas, Inc., 973 F.Supp. 726, 732
(S.D.Tex.1997); see also Sarkisv. Heimburger, 933
F.Supp. 828, 831 (E.D.M0.1996); Lambert v. Mail
Handlers Benefit Plan, 886 F.Supp. 830, 835-36
(M.D.Ala.1995).

In 1998, however, Congress broadened the
preemption provision, which now reads:

The terms of any contract under this chapter
which relate to the nature, provision, or extent of
coverage or benefits (including payments with re-
spect to benefits) shall supersede and preempt
any State or local law, or any regulation issued
thereunder, which relates to health insurance or
plans.

5 U.S.C. § 8902(m)(1). The House Report
sheds some light on the purpose of the 1998 amend-
ment

[The amendment was meant] to broaden the pree-
mption of State and local laws with respect to
health care contracts under the FEHB program.
This amendment confirms the intent of Congress
(1) that FEHB program contract terms which re-
late to the nature or extent of coverage or benefits
(including payments with respect to benefits)
completely displace State or local law relating to
health insurance or plans and (2) that this pree-
mption authority applies to FEHB program plan
contract terms which relate to the provision or
benefits or coverage, including managed care
programs.

H.R.Rep. No. 105-374, at 16 (1997); see also
Rievliey v. Blue Cross Blue Shield of Tennessee, 69
F.Supp.2d 1028, 1034 (E.D.Tenn.1999); Ramirez,
119 F.Supp.2d at 1312-13.

Lower courts have split on whether the amend-
ment demonstrates Congress' clear intent to create
complete preemption. Considering Congress' dele-
tion of the language that courts had relied on to dis-
tinguish FEHBA from ERISA, combined with the
legislative history, the Rievliey court held “that Con-
gress has demonstrated a clear intent that FEHBA
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completely preempt state law in the area of federal
employee health insurance plans.” Rieviey, 69
F.Supp.2d at 1034; see also Kight v. Kaiser Found-
ation Health Plan of the Mid-Atlantic States, 34
F.Supp.2d 334, 339 (E.D.Va1999) (reaching the
same conclusion). The Ramirez court reached the
opposite conclusion. In Ramirez, the court found
that the deleted language, along with the legislative
history, indicated that Congress intended to broaden
the preemptive effect of FEHBA, but it concluded
that Congress was “concerned with *433 ordinary
preemption rather than complete preemption.”
Ramirez, 119 F.Supp.2d at 1313. The Ramirez court
noted that the civil enforcement provisions of FE-
HBA were more limited than those of the LMRA or
ERISA, because the FEHBA provides federal
courts with jurisdiction only over claims brought
against the United States (not private defendants).
Id. at 1312. The court also considered what was not
mentioned in the legislative history—namely, the
words “complete preemption,” or any analogy to
ERISA or LMRA, or any reference to federal ques-
tion jurisdiction. Id. at 1313.

[6] Although it is a difficult question, this court
concludes that the Rievley and Kight cases represent
the better view with respect to Congressional intent.
Congress certainly could have more clearly an-
nounced its intention to create complete preemption
by analogizing to one of the few examples of com-
plete preemption, such as ERISA or LMRA. Con-
gress could also have used the exact words
“complete preemption.” Nonetheless, the court
finds that the language of the House Report is suffi-
ciently clear to demonstrate an intent to create com-
plete preemption. The Ramirez court, in deciding to
the contrary, did not specifically consider the mean-
ing of the words “completely displace State or local
law” in the House Report. This phrase suggests that
Congress was attempting to create complete pree-
mption, rather than just broaden FEHBA's ordinary
preemption powers. See Kight, 34 F.Supp.2d at 339
(attaching significance to the words “completely
displace”). The words “completely displace” sug-
gest that Congress did intend to “cross [the] qualit-
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ative boundary” between ordinary and complete
preemption. Cf. Ramirez, 119 F.Supp.2d at 1313.
Moreover, the fact that the language deleted was
the exact language frequently used by pre-1998
courts to distinguish ERISA and LMRA suggests
that Congress might have been reacting to those
cases. In light of the amendment and the legislative
history, the court finds it sufficiently clear that
Congress intended for the terms of FEHBA plan
contracts to completely preempt certain state law
causes of action relating to health insurance or
plans. Thus, the first part of the two-part test for
complete preemption is satisfied.

[7] The second part of the complete preemption
inquiry is whether the plaintiffs claims fit within
the civil enforcement provisions provided by the
federal statute. In this case, the court concludes that
they do not. Unlike the typical case addressing FE-
HBA preemption, this case does not involve a
plaintiff complaining that a carrier wrongfully
denied him benefits. Such claims are generally
based on state contract law, or on theories which
are essentially re-casting state contract claims into
fraud or similar claims. Instead, this case involves a
plaintiff suing under Illinois common law
“common fund” doctrine, alleging that the provi-
sions of the Plan violate that separate state law. In
essence, the plaintiff isimplicitly admitting that the
Plan does not require a full set-off for attorney's
fees and related costs, but arguing that it should re-
guire such a set-off, because a failure to do so viol-
ates lllinois law. In this respect, the case at bar is
similar to Arnold v. Blue Cross & Blue Shield of
Texas, 973 F.Supp. 726, 733 (S.D.Tex.1997). In
Arnold, the plaintiff implicitly admitted that a cer-
tain medical condition was not covered under the
applicable FEHBA plan, but alleged that a Texas
statute required the plan to cover such condition.
The court held that “OPM's authority to require
[defendant] to pay whatever claims OPM determ-
ines [defendant] to be contractually obligated to
pay does not protect nor replace the same *434 in-
terests as Plaintiff's state law causes of action.” Id.
at 733. Here, as in Arnold, the civil enforcement
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mechanism provided by FEHBA, which allows en-
rollees to challenge the denial of benefits or cover-
age under the plans, does not protect plaintiff's state
law claims, which are independent of any rights
plaintiff has under the terms of the Plan or the FE-
HBA. Neither OPM's authority to enforce the plans,
nor the right to bring a federal action to challenge
an OPM determination, does anything to protect
plaintiffs' right to challenge the validity of the Plan
under an independent state law. Thus, the second
part of the complete preemption test is not satisfied,
and the court concludes that plaintiff's claims in
this case are not completely preempted.

FN2. It should be noted that the Seventh
Circuit has addressed the complete pree-
mption of the Illinois common fund doc-
trine in the ERISA context. See Blackburn
v. Sundstrand Corp., 115 F.3d 493 (7th
Cir.1997). In Blackburn, the court held
that, under the circumstances there presen-
ted, ERISA did not preempt plaintiff's
claims for a set-off of attorney's fees under
the common fund doctrine. Blackburn
provides little guidance in this case,
however, because of a crucial distinction in
the language of the Plan at issue here. In
Blackburn, the plan did not contain an ex-
press requirement that participants pay
their own legal fees and remit the gross,
rather than the net, proceeds from any re-
covery. See id. at 496. Thus, the terms of
the plan were not squarely in conflict with
the common fund doctrine. The Blackburn
court noted that a defendant would have a
better argument for preemption where such
arequirement existed, but left that question
open, stating, “there will be time to cross
that bridge when we come to it.” Id. In this
case, the Plan expressly requires that “[a]ll
recoveries from a third party ... must be
used to reimburse [the Plan] for benefits
paid,” and that “[a]ny reduction of [the
Plan’'s] claim for payment of attorney's fees
or costs associated with the claim is sub-
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ject to prior approval by [the Plan].” (2000
Statement of Benefits, Exh. F. to Notice of
Removal, at 45-46). Thus, the present case
raises the specific issue reserved in Black-
burn.

[8][9] It is important to note that this observa-
tion does not mean that FEHBA Plans will neces-
sarily be subject to regulation by the various laws
of al of the fifty states, destroying the intended
uniformity of federal employee health benefit plans.
To the contrary, the defendant will still be able to
raise ordinary preemption as a defense to plaintiff's
claimsin state court. State courts are perfectly com-
petent to evaluate federal preemption defenses. See
Goepel, 36 F.3d at 316; Arnold, 973 F.Supp. at 737.
Absent complete preemption, “ ‘[state courts] must
be permitted to perform that function’ with regard
to state law claims brought before them.” Goepel,
36 F.3d at 316 (quoting Railway Labor Executives
Assn v. Pittsburgh & Lake Erie R. Co., 858 F.2d
936, 942 (3d Cir.1988)).

Federal Common Law

[10] Defendant argues that, even if FEHBA
does not completely preempt plaintiff's claims, a
second exception to the well-pleaded complaint
rule applies. This second exception is based on the
Supreme Court's decision in Boyle v. United Tech.
Corp., 487 U.S. 500, 108 S.Ct. 2510, 101 L.Ed.2d
442 (1988), and the Fourth Circuit's decision in
Caudill v. Blue Cross and Blue Shield of North
Carolina, 999 F.2d 74 (1993). In Boyle, the Su-
preme Court stated that some areas involving
“uniquely federal interests’ may be so important to
the federal government that a “federal common
law” governing those areas will supplant state law
either partially or entirely. Boyle, 487 U.S. at 504,
108 S.Ct. 2510. The Caudill court later expanded
on Boyle, finding removal jurisdiction appropriate
in cases where federal common law applies and dis-
places state law. Caudill, 999 F.2d at 77. Since
Boyle, courts have used a two-part test to determine
*435 whether federal common law applies. First,
the matter must involve a “uniquely federal in-
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terest.” Caudill, 999 F.2d at 78. Second, “a signific-
ant conflict must exist between the federal interest
or policy and the effect of the state law, or the ap-
plication of state law [must] frustrate specific
policy objectives of federal legislation.” Id.
(internal quotation marks omitted) (alteration in ori-
gind).

In Caudill, the court found that a dispute con-
cerning benefits coverage under FEHBA plan met
both parts of the two-part test. The court held that
removal to federal court was appropriate, relying
heavily on a comparison to the facts in Boyle. Id. at
78-79. But Caudill has been roundly criticized as
an inappropriate extension of the holding in Boyle.
See Goepel, 36 F.3d at 313-15; Arnold, 973
F.Supp. at 736-37; Reveal v. Sinson, 115
F.Supp.2d 688, 691 n. 3 (S.D.W.Va.2000); see also
Transitional Hosps. Corp. v. Blue Cross & Blue
Shield of Texas, Inc., 924 F.Supp. 67, 71 n. 4
(W.D.Tex.1996) (summarily refusing to follow
Caudill and permit removal in the absence of com-
plete preemption). The critical point these cases
make is that the Boyle case was originally brought
in federal court based on diversity jurisdiction, and
that Boyle did not deal with the issue of removal
jurisdiction. As the Goepel court put it, “ Boyle
merely deals with a federal defense to a state claim
and is therefore a[n ordinary] preemption rather
than a complete preemption case.” Goepel, 36 F.3d
at 314. By drawing from Boyle a new exception to
the well-pleaded complaint rule the Goepel court
argued, Caudill erroneously expanded the holding
of Boyle. Id. at 314-15.

Defendant argues that, despite the criticism
Caudill has received, it represents an approach ad-
opted by the Seventh Circuit in Cahnmann v. Sprint
Corp., 133 F.3d 484 (7th Cir.1998). The court dis-
agrees. Cahnmann involved a plaintiff who brought
state law breach of contract claims against a long-
distance telephone carrier. The court found that re-
moval was appropriate because the Federal Com-
munications Act extinguished any state law con-
tract rights that a customer would have. In Cahn-
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mann, the court did not cite to Caudill or Boyle.
More importantly, the court apparently found that
the state law claims purportedly brought by
plaintiff were completely preempted by the Com-
munications Act. See Cahnmann, 133 F.3d at 489
(stating that in the situation presented there,
“[f]ederal law does not merely create a right; it oc-
cupies the whole field, displacing state law,” and
citing Metropolitan Life and Franchise Tax Bd.,
two Supreme Court cases dealing with the issue of
complete preemption). Thus, the court is not per-
suaded that the Seventh Circuit has adopted Caudill
's “new” exception to the well-pleaded complaint
rule.

FN3. Defendant also cites Harris v. Mutual
of Omaha Companies, 992 F.2d 706 (7th
Cir.1993) for the proposition that the Sev-
enth Circuit has instructed that federal law
should apply to claims involving FEHBA
plans. However, Harris, like Boyle, was
originally brought in federal court and did
not address the question of whether remov-
al from state court would be appropriate.
Thus, Harris does not indicate that the
Seventh Circuit has taken the same logical
leap that the Caudill court made.

[11] Moreover, even if federal common law
displaced state contract law (or state fraud law,
where contract claims are re-cast in terms of fraud
claims) in questions involving the interpretation of
FEHBA plans, it does not necessarily displace the
state laws that plaintiffs assert here. Here, unlike in
Caudill, the plaintiffs are implicitly admitting that
the terms of the Plan do not require a full set-off for
attorney's fees and related costs. The plaintiffs *436
assert, however, that these terms violate lllinois
common fund doctrine. Although federal common
law may extinguish ordinary state contract law, the
plaintiffs' claims here would not turn on that federal
common law. Rather, federal law serves only as a
potential defense to plaintiffs' state law “common
fund” claims.

This court respectfully declines to adopt the
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reasoning of Caudill, and, hence, refuses to permit
removal where plaintiffs well-pleaded claims do
not arise under federal law, and where they are not
completely preempted by federal law. In a case,
such as this one, where federal law might provide a
defense to plaintiffs' state law claims but does not
completely preempt them, state courts are compet-
ent to apply the ordinary preemption defense and
should be allowed to do so.

“ Artful Pleading” and Plaintiffs Motion to Strike

[12] The parties engage in a debate about
whether the defendants raised a third exception to
the well-pleaded complaint rule, called the “artful
pleading” doctrine, in their surreply. Plaintiffs
move to strike the surreply, to the extent it ad-
vances this new “third argument” (with complete
preemption and the Caudill federal common law
doctrine constituting the first two arguments). (Pl.'s
Surresponse & Mtn. to Strike at 14). Plaintiffs com-
plain that defendant's citation of Cahnmann in its
surreply was an attempt to smuggle in the “artful
pleading” exception, despite not having raised the
exception in its Notice of Removal or its Response
to Plaintiffs Motion to Remand. It is not entirely
clear how different the “artful pleading” doctrine is
from the complete preemption exception, but to the
extent that they are different, the court concludes
that defendant was not raising a separate “artful
pleading” argument. Rather, the defendant was at-
tempting to argue that Cahnmann represents the
Seventh Circuit's adoption of the Caudill federal
common law exception, an argument that the court
rejected above. Plaintiff's motion to strike the sur-
reply is denied.

Certification for Appeal

Defendant's final argument isthat if the court is
inclined to remand this case because it disagrees
with the Caudill holding, it should instead deny the
motion to remand and certify the issue to the Sev-
enth Circuit. Defendant argues that there are at least
weighty arguments in favor of the Caudill holding,
and that the issue is an important one which has di-
vided the Fourth and Third Circuits, and should be
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addressed directly by the Seventh Circuit. Because
remand orders are generally unreviewable, the de-
fendant argues that an order by this court remand-
ing the case will essentially be the law of the Sev-
enth Circuit. If other district courts remand similar
cases, relying on this opinion, then the Seventh Cir-
cuit will effectively be precluded from facing the
issue.

[13][14] Again, the court is not persuaded by
defendant’'s arguments. Initially, the court notes that
remand orders are generally unreviewable for a
good reason: to prevent delay of the state court pro-
ceedings on the merits while a federal appeal is
pending to resolve jurisdictional questions. See,
e.g., Chandler v. O'Bryan, 445 F.2d 1045, 1057
(10th Cir.1971). Denying a motion to remand
where the court finds remand is otherwise appropri-
ate, in order to permit the Seventh Circuit to ad-
dress a federal jurisdictional issue would thwart
that policy. Further, although this decision may be
viewed as persuasive authority for other district
courts in the Seventh Circuit, it is not binding on
them. Other district courts may choose to follow the
reasoning of this opinion, but it by no means binds
them as the law of the Circuit *437 to remand sim-
ilar cases. Finally, the court reminds defendant of
the unique nature of this case. Unlike the typical
challenge to a denial of FEHBA plan benefits, the
plaintiffs here are not asserting state law breach of
contract claims (or contract claims re-cast as fraud
claims). Rather, the plaintiffs are invoking a separ-
ate state law doctrine. In this respect, another dis-
trict court may find this case readily distinguishable
and opt to deny a plaintiff's motion for remand, per-
haps offering the Seventh Circuit an opportunity to
choose to follow either Caudill or Goepel.

Attorney's Fees and Costs

The federal statute governing procedure after
removal states, in part: “An order remanding the
case may require payment of just costs and any ac-
tual expenses, including attorney fees, incurred as a
result of the removal.” 28 U.S.C. § 1447(c).
Plaintiffs ask this court to award them fees and
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costs associated with litigating the remand motion.
The court declines to award fees or costs in this
case, because the defendant's attempt to remove the
case raised complex jurisdictional questions in-
volving issues of law that remain unsettled in the
Seventh Circuit. It is clear to this court that the de-
fendant's attempt to remove was not made in bad
faith. Although bad faith is not a prerequisite to an
award of fees under § 1447(c), the court concludes
that a fee award would be unjustified in the circum-
stances presented here. See generally American In-
mate Phone Systs., Inc. v. U.S. Sprint Communica-
tions Co., 787 F.Supp. 852, 859 (N.D.I11.1992)
(refusing to award fees or costs where the case
presented complex issues, the defendant raised a
substantial jurisdictional question, and there was no
indication that the defendant acted in bad faith).

Conclusion
For the foregoing reasons, plaintiffs motion to
strike is denied, plaintiffS motion to remand is
granted, and plaintiffs' motion to reassign and con-
solidate this case is denied as moot.

N.D.III.,2001.

Doylev. Blue Cross Blue Shield of Illinois
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