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In the United States District Court  
For the Northern District of Illinois, Eastern Division 

 
Michael W. Underwood, Joseph M. Vuich, Raymond 
Scacchitti, Robert McNulty, John E. Dorn, William J. 
Selke, Janiece R. Archer, Dennis Mushol, Richard 
Aguinaga, James Sandow, Catherine A. Sandow, Marie 
Johnston, and 338 other Named Plaintiffs listed in 
Exhibit 1 to Complaint, 
                       Plaintiffs, 
v. 
 
CITY OF CHICAGO, a Municipal Corporation, 
                       Defendant, 
             and 
Trustees of the Policemen’s Annuity and Benefit Fund 
of Chicago; 
Trustees of the Firemen’s Annuity and Benefit Fund of 
Chicago;  
Trustees of the Municipal Employees’ Annuity and 
Benefit Fund of Chicago; and 
Trustees of the Laborers’ & Retirement Board 
Employees’ Annuity & Benefit Fund of Chicago, et al. 
                        Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
 

 
 
No. 13-CV-5687 
 
Hon. Judge James F. Holderman 

 
Plaintiffs’ Reply in Support of Class Certification 

 
The City’s response to our motion ignores that the previous courts have repeatedly 

certified classes both for trial and for settlements that recognized exactly the class and subclass 

definitions we propose. 

1. All current participants have been previously certified as part of the 
Korshak litigation classes.   

 
To begin, the City does not oppose certifying the “Korshak” (12/31/1987 retiree 

participants) and “Window” classes (retirees during the “window” period, post-12/31/1987 

through the 8/22/1989 statutory change).   These classes were certified repeatedly during the 

Korshak litigation, both for trial and settlement, and undersigned counsel Krislov was the 

certified class counsel throughout.  
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The City’s statement that “proposed sub-classes three [pre-8/23/89 hire date] and four 

[post 8/22/1989 hire date] have never been certified” (City Opp to Class Cert. at 1) is wrong.  

Although only the Korshak and Window subclasses existed at the time of the first Korshak 

settlements, the Category Three (pre 8/23/89 hires) and Four (post-8/22/89 hires) subclasses 

were certainly members of the 2003 Korshak Settlement’s “Settlement Class” and “Class 

Members”, which included not only the Korshak and Window “subclasses” that we then 

represented, but all the other participants at that time as well: 

H.  The “Settlement Class” or “Class members” consists of: all current annuitants 
of the Funds, who are receiving an annuity based on City Service and who are 
enrolled in City healthcare plans, and their eligible dependents; and all current 
and former City employees who will become one of the Funds’ Future 
Annuitants on or before June 30, 2013, and their eligible dependents. (2003 
Korshak Settlement at ¶II.H, Ex. 2.) 

 
 The Korshak/Window subclasses and all Settlement Class Members explicitly retained 

the right to assert whatever rights they had at the expiration of the 2003-June 30, 2013 

Settlement Period: 

After the termination of the Settlement Period, Class Members retain any 
right they currently have to assert any claims with regard to the provision of 
annuitant healthcare benefits, other than claims arising under the prior settlement 
of this Action or under the 1989, 1997, or 2002 amendments to the Pension Code, 
or for damages relating to the amounts of premiums or other payments that they 
have paid relating to healthcare under any prior health care plans implemented by 
the City, including this Settlement Agreement.  (Korshak 2003 Agreement, at 
¶IV.J, Ex. 2.) 

 
Past that hurdle, the current proposal just divides the post-Korshak/Window participants into two 

subclasses based on their legal entitlements.  Category Three are people who were hired and 

became participants in their retirement system before the 8/23/89 enactment of P.A. 86-273.1  

                         
1 Within Category Three, it is conceivable that we may ask to divide it into two sub-sub classes, depending on 

whether the person’s work began either (a) prior to April 1, 1986 (not qualifying for Medicare coverage), or (b) 
began April 1, 1986 or later (for whom their City employment quarters do qualify for Medicare credits. COBRA 
exemption from credits or coverage for state and local employees whose work began before 4/1/1986, PL99-272 
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Category Four were hired and first became participants after 86-273’s enactment, thus limited to 

asserting that the Constitution’s protection of benefits of participation should be interpreted as 

prohibiting the legislature from enacting benefits of participation that are not protected benefits. 

The class definitions are clearly and objectively defined, differing only in the legal rights 

they may assert. 

There is no supportable basis to oppose certifying the case to proceed for the same 

overall participant class, with the four categories of class members, whose entitlements are the 

same within each category, as mostly pure questions of law (the Constitutional or contract 

protection of  the benefits in effect on the person’s hire or retirement date.  While claims for 

estoppel, contract, etc. may well have some variations, the essential characteristics of each 

category’s claims are identical).  Namely, Categories One and Two have the right to claim 

benefits by the Illinois Constitution and by the fact of the plan in existence (fixed rate benefits 

from the City, fully paid for the annuitant by his/her respective Fund) (potentially differing 

Police and Firemen from Municipal and Laborers, based on the lack of a constitutional 

disavowal in the Police and Fire provisions of the Pension Code).  Category Three (participants 

who entered their respective Fund prior to 8/23/89, claiming entitlement to the benefits at the 

best level as they existed during a person’s participation, without regard to when they retired), 

and Category Four (participants who began their participation only after 8/22/1989, claiming that 

a statutory limitation of a benefit of participation, ostensibly disavowing the Illinois 

Constitution’s Art.XIII, §5 protection or time-limiting the benefit, are legally invalid), simply 

define the legal rights of each of the four. 

                                                                               
sec.13205(a).  Although their State constitutional entitlement is the same, the equities differ in their coverage by the 
federal Medicare program. 
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2. The City’s challenges to certification for conflict-based inadequacy are 
baseless.   

 
The City’s assertion that Rule 23’s requirements are not met, seems to rest solely on 

“adequacy”, variously asserting that Category Four claimants do not have a claim, or released the 

claims asserted here, are barred by the Statute of Limitations, or have different or conflicting 

legal claims, are all simply wrong.  Whatever each subclass’s rights are, this court will 

determine, as a legal issue.   

Even ignoring the fact that the annuitants were already certified as an overall “class”, 

there is simply no conflict between or among the subclasses; none of whose claims conflict with 

any others.  As Newberg, makes clear, the conflicts that might render a representative or counsel 

inadequate to represent the class must be fundamental to the claims asserted…(i.e., that one’s 

success, must legally preclude the other): 

Only conflicts that are fundamental to the suit and that go to the heart of 
the litigation prevent plaintiff from meeting the Rule 23(a)(4) adequacy 
requirement.  Adequacy does not require complete identity of claims or interests 
between the proposed representative and the class.  All that is required—s the 
phrase “absence of conflict” suggests—is sufficient similarity of interest such that 
there is no affirmative antagonism between the representative and the class.  
Rubenstein, 1 Newberg on Class Actions 5th Ed. §3.58 at 342-344. (Footnotes 
omitted.)2 

 
The City offers no evidence for its argument, that post-8/23/89 hires or retirees success 

threatens the solvency of pension payouts to the Korshak or Window subclasses, or vice-versa, 

for that matter.   

Nor is there any bona fide assertion that proposed class counsel Krislov is conflicted in 

representing all four subclasses here.  The latter two classes were certified as part of the last 

                         
2 See Matamoros v. Starbucks, Corp. 699 F.3d 129, 138 (1st Cir. 2012) “Put another way, to forestall class 
certification the intra-class conflict must be so substantial as to overbalance the common interests of the class 
members as a whole.” (See Newberg, Summer 2013 Supplement, at 33.) 
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Korshak settlement, and there represented by their respective Fund’s trustees, who simply show 

no desire to take up that gauntlet in this case; leaving that to undersigned counsel. 

Nor is this a real conflict of the Rule 23(b)(1) variety, where one group’s victory would 

legally preclude another’s; such as where allocating multiple interests in a single property can 

only be done in one way, or  where only one of competing interests may prevail.3  Here, the legal 

claims are well and objectively defined, discreet and function entirely in parallel, without 

conflicting with each other’s claim in any way.   

WHEREFORE, Plaintiffs, individually and on behalf of the Class of all others similarly 

situated, respectfully pray that this Court 

(i)  Certify the Class herein pursuant to Rule 23:  
 
 Certify the case as a class action for City of Chicago Retiree Healthcare Plan 
 Participants, with the four proposed subclasses: 

a. Korshak subclass-12/31/1987 annuitant participants, 
b. Window subclass-retired Post-Korshak, but pre-8/23/1989, 
c. Pre-8/23/1989 Hiree Vesters, and 
d. Participants –First hired date after 8/23/1989; 

 
(ii)  Appoint Plaintiffs Class Representatives; 

(iii)  Appoint Krislov & Associates, Ltd. lead Class Counsel; and 

(iv)  Any and all other relief the Court deems just and proper. 

Dated:  October 24, 2013  By:   /s/ Clinton A. Krislov 
                    Attorney for Plaintiffs, Participants 
 
Clinton A. Krislov, Esq. 
Kenneth T. Goldstein, Esq. 
KRISLOV & ASSOCIATES, LTD. 
20 North Wacker Drive, Suite 1300 
Chicago, Illinois  60606 
(312) 606-0500 

                         
3 If that was actually the case, it would be a limited fund case, certified instead under FRCP 23(b)(1)(A)(for which 

the defendant would otherwise be subjected to incompatible and conflicting standards for dealing with the different 
interests, or (b)(1)(B) (where multiple claimants to a limited fund present claims which exceed the assets of the 
fund). 
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Certificate of Service: 

Under penalty of perjury, Clinton A. Krislov, an attorney, certifies that service was made 

this day of filing, upon the City of Chicago by CM/ECF service, and by separate emails to 

attorneys for the trustees of the Funds, who have not yet entered appearances. 

      /s/ Clinton A. Krislov 
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