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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS  

CHANCERY DIVISION 
  

Michael W. Underwood, Joseph M. Vuich, 
Raymond Scacchitti, Robert McNulty, John E. 
Dorn, William J. Selke, Janiece R. Archer, Dennis 
Mushol, Richard Aguinaga, James Sandow, 
Catherine A. Sandow, Marie Johnston, and 337 
other Named Plaintiffs listed in Exhibit 23, 
                       Plaintiffs, 
            vs. 
CITY OF CHICAGO, a Municipal Corporation, 
                       Defendant, 
        and 
Trustees of the Policemen’s Annuity and Benefit 
Fund of Chicago;  
Trustees of the Firemen’s Annuity and Benefit 
Fund of Chicago;  
Trustees of the Municipal Employees’ Annuity 
and Benefit Fund of Chicago; and 
Trustees of the Laborers’ & Retirement Board 
Employees’ Annuity & Benefit Fund of Chicago                        
Defendants. 
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Case No. 2013 CH  17450 
Calendar No. 5   
  
Judge: Hon. Neil H. Cohen 
Previous Nos. in Cook County 
Circuit Court 
01 CH 4962  
87 CH 10134 
 

 
 

Plaintiffs’ Motion to Compel Funds To: 
1) Bring Subsidies Current And Continue, And,  

2) Provide A Retiree Healthcare Plan For Their Annuitants 
 

 Plaintiffs for themselves, and for all participants in the four City of Chicago 

Annuity and Benefit Plans (Police, Fire, Municipal and Laborers), hired before August 

29, 20031, move to compel the Funds to bring their subsidies current, and deposit the 

subsidies to date in a segregated fund under the Court’s control, to provide for the 

payment of past and future statutory subsidies as directed by the Appellate Court which 

                                                 
1 Plaintiff reserve and do not waive the right to expand the class definition to the class 
defined in the 2003 Settlement, all then-current annuitants and all those future annuitants 
hired before the June 30, 2013 original end date of the 2003 Agreement.  (It may well be 
that the City’s unilateral extension of the 2003 Agreement may extend that as well, but 
that is an issue for the future). 
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the Funds have stopped paying since the end of 2016, and to fulfill their primary 

obligation to provide a retiree healthcare plan for their annuitants. 

The Funds’ and City’s statutory obligations to provide and subsidize 

annuitant healthcare coverage.  This court has repeatedly ruled that the 1983 and 1985 

Pension Code provisions provide permanent (non-time-limited) benefits for participants 

hired prior to the 8/23/1989 amendments, such that for all pre-8/23/1989 participants, 

their retirement Fund trustees are obligated to contract for or provide retiree healthcare 

coverage for their annuitants, and to subsidize the costs at specific dollar amounts.  The 

subsidy portion is beyond dispute following the Appeal.   

 For Police and Firemen’s Fund participants: 

Police Fund: Pension Code §5-167.5: 
 

5-167.5. Group health benefit 
The Board shall contract with one or more carriers to provide 
group health insurance for all annuitants, such group health 
insurance shall provide for protection against the financial costs 
of health care expenses incurred in and out of hospital including 
basic hospital-surgical-medical coverages and major medical 
coverage.  The program may include such supplemental 
coverages as…………….. 
…… 
(d) . (d). The Board shall pay the premiums for such health 
insurance for each annuitant with funds provided as follows: … 
The basic monthly premium for each annuitant shall be 
contributed by the city from the tax levy prescribed in Section 5-
168, up to a maximum of $55 per month if the annuitant is not 
qualified to receive medicare benefits, or up to a maximum of $21 
per month if the annuitant is qualified to receive medicare 
benefits.  (1983 Pension Code provision for Police Fund Pension 
Code §5-167.5  

 
The Firemens’ Fund Provision at Pension Code §6-164.2 is identical, except that tax levy 

reference is to Firemen’s provision 6-165. 

 For Municipal and Laborers Fund participants: 
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Pension Code §8-164.1 (for Municipal Fund): 

 
8-164, 1,· Group Health Care- Plan 
§ 8-.164:1. Group Health Care-Plan: Each employee annuitant in 
receipt of an annuity on the effective date of this Section and each 
employee who retires on annuity after the effective date of this 
Section, may participate in a group hospital care plan and a group 
medical and surgical plan approved by the Board if the employee 
annuitant is age 65 or over with at least 15. years of service.  The 
Board, in conformity with its regulations, shall pay to the 
organization underwriting such plan the current monthly 
premiums up to the maximum amounts authorized in the 
following paragraph for such coverage. 

 
As of the effective date the Board is authorized to make 

payments up to $25 per month for employee annuitants age 65 
years or over with at least 15 years of service. 

 
The Laborers Fund’s Pension Code §11-160.1 is identical to the Municipal 

Funds’. 

 On December 3, 2015, March 3, 2016, July 21, 2016 and again on August 31, 

2016, this Court repeatedly has interpreted those provisions as obligating the four Funds 

to provide coverage for their participants, and to subsidize it at the stated levels, under 

Count I as to the 1983 and 1985 Pension Code amendments, as the Funds’ obligation to 

provide coverage and the City’s obligation to finance.  

I. There is no reason to delay ordering the Funds to pay the statutory subsidies, 
bring the subsidies current and continue paying them. 

 
A. This court has repeatedly ruled that the Funds have the primary 

responsibility to Provide and Subsidize healthcare plans for their 
annuitants. 

 
 Perhaps the one thing no one can dispute is this court’s declaration that the  

Funds’ obligation to pay the statutory subsidies.   Per this court’s December 3, 2015 
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Order2,  repeated in this court’s March 4, 2016 “Clarification” ruling3 and reaffirmed in 

this court’s July 21, 2016 Memorandum and Order upholding Count 1 of the Third 

Amended Complaint4,  and this court’s repeated admonishments to Funds’ counsel. 

                                                 
2“The 1983 amendments obligated the Fire and Police Funds to contract for group health 
care coverage for their annuitants and to subsidize the monthly premiums  for their 
annuitants.  
 
The 1985 amendments obligated the Municipal and Laborers Funds to approve a 
group health insurance plan and subsidize monthly premiums for their annuitants by 
making payments to the organization underwriting the group plan. 
  
The 1983 and 1985 amendments did not set forth any termination date for the Funds' 
obligations.” 

 
Judge Cohen, December 3, 2015 Memorandum Order, at 10. 
  
3 “The City is correct that it does not have any obligation under the 1983 or 1985 
amendments to subsidize or provide healthcare for the Funds’ annuitants. That obligation 
is placed on the Funds.  However, the City does have a obligation to contribute, throught 
the collection of the special tax levy, the monies used by the Funds to subsidize/provide 
healthcare for the Funds’ annuitants.  Therefore, both the funds and the City have certain 
obligations under the 1983 and 1985 amendments and both the City and the Funds are 
proper parties to Count I” (March 4, 2016 Memorandum and Order, at 5) (emphasis 
added). 
 
4 Per this court’s July 21, 2016 Memorandum and Order at 8-9: 
  

The 1983 amendments obligated the Fire and Police Funds to 
contract for group health care coverage for their annuitants and to 
subsidize the monthly premiums for their annuitants. 

 
The 1985 amendments obligated the Municipal and Laborers 

Funds to approve a group health insurance plan and subsidize monthly 
premiums for their annuitants by making payments to the organization 
underwriting the group plan. 

 
The 1983 and 1985 amendments did not set forth any termination 

date for the Funds' obligations. While the 1983 amendments provided that 
the group healthcare contracts made by the Firemen and Police funds 
could not extend beyond two fiscal years, this limitation was not a time 
limitation on the Funds' obligation to provide group health care to their 
annuitants. This was only a limitation on the length of any of the group 
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Indeed, on August 31, 2016, the Court repeated its holding (upon questioning by a Fund 

lawyer, Burke), that the Funds were obligated to act under the 1983 and 1985 statutes to 

provide health care for retirees who were participants (i.e., hired by August 23, 1989): 

Hearing Transcript: August 31, 2016: 35:10-45:9 
 

THE COURT:   Yes, Mr. Burke. 

                 MR. BURKE:  Judge, I have -- my 
  understanding of your rulings on 1983, 1985 statutes 
  is that was a lifetime benefit. 
                 What that benefit is is altogether 
  different from the benefits that are set out in this 
  letter of May 13, 2013, to which the funds had no 
  business agreeing or being part of. 
                 And the reason I raise that, Your 
  Honor, is that there is a subsidy under the old 
  agreement.  That subsidy is gone, and, therefore, 
  that is an enormous expense to the funds. 
                 And I think that it's not clear that 
  what this Court is ruling.  Is it the 2000…. 1983, 
  1985 statutes, or is it some interpretation of this letter? 

                                                                                                                                                 
healthcare contracts the Fire and Police Funds could enter into while 
fulfilling its non-time limited obligation to its members. 

 
The 1983 and 1985 amendments were in effect when the Korshak 

Sub-Class, the Window Sub-Class and Sub-Class 3 entered into the Funds' 
retirement systems. There does not appear to be any dispute between the 
parties that the 1983 and 1985 amendments apply to these sub-classes. 

 
The court notes further that in its May 15, 2013 letter, (Am. 

Compl. Ex. 2), the City stated that it would continue to provide a 
healthcare plan with a continued contribution from the City for the 
lifetime of the annuitants who retired prior to August 23, 1989. The City 
again reiterated this assertion in its briefs and at oral argument on this 
Motion to Dismiss. 

 
 Therefore, Count I states a cause of action for declaratory relief as 
to the City's and the Funds' obligations under the 1983 and 1985 
amendments. E.g., Alderman Drugs, Inc. v. Metropolitan Life Ins. Co., 79 
Ill. App. 3d 799, 803 (1st Dist. 1979)(A complaint that alleges sufficient 
facts to show an actual controversy between the parties and prays for a 
declaration of rights states a cause of action.).  
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                 So that on appeal, for the record, on 
  appeal, I would like the Court to clarify. 
                …… 

                 THE COURT:  Well, I ruled under the 
  1983 and 1985 statutes.  I didn't rule based on that 
  May 2013 letter. 
                 And you don't need to speculate, 
  Mr. Krislov, or be a mind reader with regard to me. 
  That's what I said in my opinions over and over 
  again, and I'm saying it again now. 
            ……. 
                 What was filed was whether there 
  was -- what the parties' obligations were under the 
  '83 and '85 amendments to the Pension Code and the 
  agreements and the ones thereafter. 
                 And I made that clear over and over 
  and over again in many written opinions.  And there's 
  no reason for me to say otherwise now.  There's 
  nothing that you said that changes my opinion. 
                 But you want to talk.  Go ahead. 
                 MR. KRISLOV:  Here's what Mr. Burke's 
  point raises. 
                 You ruled that class one and class two 
  have a permanent benefit, and it protects them 
  from -- the benefit -- 
                 THE COURT:  Because there's was no 
  time limitation. 
                 MR. KRISLOV:  Correct.  At least, no 
  more, no less.  We have a difference of opinion on 
  that.  But Mr. Burke is saying they're stopping that 
  subsidy at the end of the year, even for the class 
  one and class two people. 
                 We don't think that they have a right 
  to do that, and we -- this business about – 
 
  THE COURT:  Well, my ruling was that 
  it is -- and I was clear on this, and the City agrees 
  with me, and the Funds disagree with me -- maybe they 
  should ask me to recuse myself -- but was that it is 
  the Funds' obligation under the '83 and '85 statute 
  that the City has to levy taxes to support that -- I 
  just looked at this -- at the language of the 
  amendments and enforce it. 
                 So that hasn't changed.  And if the 
  Funds are going to do something, then the funds are 
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  going to do something, and I'll await any motions 
  with regard to that. 
                 But my order was clear with regard to 
  that. 
                 MR. KRISLOV:  And I think Mr. Burke's 
  statement is this they're not going to comply with 
  that order. 
                 THE COURT:  I don't know that he said 
  that.  I didn't hear him saying that.  I didn't hear 
  him say that he was about to violate my order. 
                 I do understand his disagreement with 
  my order, and I can understand why he does.  I don't 
  agree that he's right, but there you go. 
                 MR. KRISLOV:  I'd like to know.  If 
  they're going to end the subsidy at the end of the 
  year, then this makes it acute that we do need a 
  preliminary injunction. 
                 We restate our request previously in 
  order to protect the participants while these matters 
  are being sorted out. 
                 THE COURT:  Mr. Burke? 
                 MR. BURKE:  Judge, again, I just want 
  to make it clear on the record, what is this Court's 
  ruling if it's going to go up?  What's the Court's 
  ruling on 1983 and '85? 
                 THE COURT:  I told you -- 
                 MR. BURKE:  It's -- 
                 THE COURT:  -- Mr. Burke, it's in my 
  opinion not once, not twice, but at least three 
  times, you got to do it. 
                 MR. BURKE:  I agree. 
                 THE COURT:  All right.  He agrees. 
                 MR. BURKE:  We have no problem with 
  it. 
                 THE COURT:  He's got no problem. 
                 MR. BURKE:  My problem is how does 
  that make sense in connection with the letter, the 
  City's letter, not the Funds', the City's letter in 2013? 
                 THE COURT:  I don't find the City's 
  letter -- I'm not making any ruling upon the legal 
  obligation -- the legal affect of that letter because 
  no one has asked me -- 
                 MR. BURKE:  That's what I want. 
  That's all I asked. 
                 THE COURT:  -- and the record is 
  clear. 
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                 There you go, Mr. Krislov, are you 
  pleased? 
                 MR. KRISLOV:  I'm happy. 
                 THE COURT:  He's happy.  Okay.  What 
  else do you want from me? 
 

Ex. 4, Hearing Transcript: August 31, 2016: 35:10-45:9 (emphasis added). 

Per the Appellate Court, affirming and held: 

[31] … Before those amendments were enacted, the parties agreed upon and the 
General Assembly adopted healthcare benefit plans in 1983 and 1985 that 
contained no such limitations. The benefits conferred under those amendments are 
unconditional healthcare benefits commensurate with the benefits provided by the 
statute covering the retirees in Kanerva—and they cannot be diminished. 
… 
 
Under the 1983 and 1985 amendments, employees were given an open-ended, 
unconditioned fixed-rate subsidy for their healthcare coverage, and those 
benefits, like the ones offered in Kanerva, are protected. When the 1987 litigation 
was settled (put on hold), no one ever anticipated, and there is no legal basis to 
conclude, that once the settlement expired, the City's obligations would be 
terminated as a matter of law. 
 
[34]  In the 1989 settlement, the parties agreed to "negotiate in good faith toward   
achieving a permanent resolution of this dispute" until the end of the settlement 
period and that "[f]ailing agreement, the parties shall be restored to the same legal 
status which existed as of October 19, 1987 ***." When no permanent solution 
was reached by 1997 and the City tried to terminate the plan unilaterally again, 
the case ended up before this court where we held that "under the express terms of 
the settlement agreement, the [retirees] are entitled to reargue the claims 
originally asserted" in the 1987 case. Ryan v. City of Chicago, 313 Ill. App. 3d 
1096 (Rule 23 Order June 15, 2000). 
 
[35]  It was not until the 2003 settlement was executed that the parties agreed that 
the City would have the unilateral authority to end the program entirely, meaning 
that all persons that participated in the retirement system before that agreement 
was executed still maintained a vested right to the unconditional 1983 and 1985 
amendments. Therefore, the retirees in subclass four that began to participate in 
the retirement system before the 2003 settlement was executed have a claim under 
count I based on the 1983 and 1985 amendments under the pension protection 
clause. 
 
… 
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[37]  Even those retirees that began participating in the system after 1989 still had 
vested rights in the 1983 or 1985 amendments. The post-1989 participants did not 
start under a benefit plan that said all healthcare benefits would expire at the end 
of the settlement period. They started on a time-limited plan which stated that 
they would be reinstated to the pre-settlement status quo at the time the settlement 
expired. The settlements never expressed that future annuitants were to be treated 
differently or precluded from also reverting to the pre-settlement status quo. 
When the 2003 settlement expired in 2013, the rights of employees whose 
participation started before the 2003 settlement was executed merely reverted to 
the status existing when the Korshak case was filed in 1987. So, being back at 
that point, the City is obligated to those retirees under the 1983 and 1985 
amendments. 

 
Underwood v. City of Chicago, 2017 IL App (1st) 162356, ¶¶ 31-37.  (Emphasis added).  

 But, even since remand, the Funds still thumb their nose at their obligations to 

provide coverage and subsidize it. Most recently, Funds counsel Boeckman made it clear 

that the Funds will not fulfill even their obligation unless ordered by this court. 

Even at the most recent hearing in this case,  while recognizing that “our participants are 

owed a back payment and a monthly subsidy consistent with the appellate court order”, 

now claim that “the appellate court order does not say that it’s a Fund obligation. It does 

not talk about it being a Fund payment.” (Fund Attorney Sarah Boeckman, April 30, 

2018 hearing at 89:21-90:4.)  See similar statements by Ms. Boeckman November 8, 

2017 hearing transcript at 43-45, noting as well that they have not received and “will not 

be getting any extra money from the City in order to pay this subsidy.” 

 Nor apparently have the trustees any intention to pursue the City for the subsidies, 

past or future, unless ordered by this court. 

None of the defendant Funds or City has appealed, or asked to appeal those 

rulings. Indeed, the Appellate Court decision affirmed on all issues excepting only to 

expand the class. Underwood v. City of Chicago, 2017 IL App (1st) 162356.   
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Accordingly, the Funds’ obligation to pay the subsidies for the annuitants is law 

of the case and needs to be enforced.  There is simply no reason to permit the Funds to 

refuse to fulfill their obligations to the annuitants.  The Funds are required to provide the 

statutory subsidy, and the City is obligated to finance it.   

The City and Funds are working in conjunction, and the Funds are 

instrumentalities of the City, they both should be enjoined from terminating the current 

BCBS Plan required to comply with their statutory obligations as this Court reads them. 

Plaintiffs request “coercive” relief to compel the Funds to do that which it was 

ordered by this Court, as detailed below.  Weglarz v. Bruck, 128 Ill.App.3d 1, 7-8 (1st 

Dist. 1984); Johnston & Bry, An Overview of Illinois Contempt Law, 29 J. Marshall 

L.Rev. 223 (1993) (relief from a Motion to Show Cause is generally divided into either 

coercive or punitive following the dichotomy of civil or criminal contempt and being 

either direct or indirect).  

 Here, the Funds disobedience of Court orders which is a “common basis for a 

court’s finding of indirect civil contempt.”  Id.  As required, the order violated is clear 

and specific.  Id. at 232, Fn. 81; citing In Re Betts, 97 F.2d 983 (7th Cir. 1983) (federal 

contempt conviction requires an order made with specificity, where there is a violation 

that is willful) and see, In re Marriage of Logston, 103 Ill. 2d 266 (1984), “When a party 

is found in civil contempt of court, such as for failure to pay money, the contempt order 

is coercive in nature. The court seeks only to secure obedience to its prior order.”  

In short, this court should order the Funds to bring, and keep, the subsidies 

current.  To the extent they try to lay this obligation off onto the City, the City should be 
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ordered to pay the $10.2 million into a “Protest Fund” under this court’s control, and 

keep paying in at least $600,000 more each month while this matter pends. 

II. There is no reason to delay ordering that the subsidies be brought current 
and continue. 

 
A.  The Unpaid Subsidy Amount to Date is Approximately $10.2 Million for 
the Period of January 2017 through May 2018, and increases by another 
$600,000 each month.  

 
 There is no reason to continue permitting the Funds to evade their obligations to 

pay the subsidies, so that annuitants have the minimum financial support that this court 

has declared they are entitled to.  Based on the statutory rates5, each annuitant is already 

owed  $357 ($21 x 17 months), $425 ($25 x 17) to $935 ($55 x 17), depending on their 

category of Fund and Medicare qualification. 

The aggregate fund sought initially is estimated at a minimum $10.2 million,  

based upon the 22,000 Annuitants, at an average of the $55, $21 and $25 monthly 

subsidy covering the time period from January 1, 2017 (when the Funds stopped paying 

the subsidy) (plus interest due). ($30 per month x 20,000 x 17 months from January 2017 

through May 2018.) 

Past monthly payments are due the retirees, and going forward permanently, for 

all Annuitants hired by July 31, 2003.  The City and Funds should be required by the 

Court to bring the proper subsidy payments current, and to continue monthly basis.  

                                                 
5 The 1983 statute (for Police and Fire Annuitants) requires a monthly subsidy of $55 for 
those not Medicare qualified, and $21 for those who are Medicare qualified.  For 
Municipal and Laborers annuitants, the 1985 statute requires the Funds to pay subsidies 
at a flat rate of $25 per month. 
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B. The Subsidy Obligation past due is ever increasing, by approximately 
$600,000 per month While Litigation continues.  
 
The Funds, along with the City, have stated their dispute of their obligations to 

provide a Plan, in all likelihood further delaying payment of any subsidy to the Retirees 

both for 2017 to the present period, as well as each month the City and Funds extend this 

litigation.  However, the City and Funds do not dispute their obligation to pay the 

subsidies, including the past due for the expanded group produced by this litigation.    

 Its now clear that the City and Funds are required to make the subsidy payments 

at the amounts stated in the 1983 and 1985 amendments of $55 (Police and Fire Non-

Medicare) and $21 (Police and Fire Medicare) and $25 (Municipal and Labors).  Any 

further delay in getting these payments to the Retirees is beyond unfortunate; yet still, the 

Funds should be required to pay the money forthwith into a Segregated fund, under the 

Court’s jurisdiction.  These payments are necessary to preserve the monies for refund, 

and prevent the risk of City of Fund non-payment, insolvency, or other delay in payment.   

III. Illinois law Supports Creation of a Common Fund Protest Fund for 
Recoveries and also to Protect Attorneys’ Fees for The Work that Provided 
Them. 

 
Creation of a common fund will protect payment of the subsidy and attorneys’ 

fees for the work that produced the recovery and is well accepted under Illinois law.6   

The common fund doctrine permits a party who creates, preserves, or increases 
the value of a fund in which others have an ownership interest to be reimbursed 
from that fund for litigation expenses incurred, including counsel fees.  It is now 
well established that "a litigant or a lawyer who recovers a common fund for the 
benefit of persons other than himself or his client is entitled to a reasonable 
attorney's fee from the fund as a whole." The underlying justification for 
reimbursing attorneys from a common fund, … is that, unless the costs of 
litigation are spread to the beneficiaries of the fund, they will be unjustly enriched 
by the attorney's efforts.  

                                                 
6   Plaintiffs have lodged their Attorney Lien upon the City and Funds.  
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Scholtens v. Schneider, 173 Ill. 2d 375, 385 (1996) (citations omitted).    
 
 It is anticipated that the City and Funds will object to payment of attorneys’ fees, 

asserting the Pension Code anti-alienation provisions.7  But our Supreme Court holds the 

Common Fund doctrine comes ahead of such anti-alienation provisions, declaring that 

ERISA does not preclude the Common Fund doctrine which “is outside the scope of 

ERISA's preemption provision (29 U.S.C. § 1144(a) (1982)), Scholtens v. Schneider, 173 

Ill. 2d at 397.8  In the same way, the Common Fund doctrine here comes ahead of the 

                                                 
7 Municipal - 40 ILCS 5/8-244 (from Ch. 108 1/2, par. 8-244), Sec. 8-244. Annuities, 
etc., exempt.  
 

(a) All annuities, refunds, pensions, and disability benefits granted under this Article, 
shall be exempt from attachment or garnishment process and shall not be seized, 
taken, subjected to, detained, or levied upon by virtue of any judgment, or any 
process or proceeding whatsoever issued out of or by any court in this State, for the 
payment and satisfaction in whole or in part of any debt, damage, claim, demand, or 
judgment against any annuitant, pensioner, participant, refund applicant, or other 
beneficiary hereunder. 

  
Laborers - 40 ILCS 5/11, Police – 40 ILCS 5/5-218, and Fire - 40 ILCS 5/6-213.  
 
“The IMRF statute, like other statutes establishing public pension funds under the Code, 
also contains a provision broadly prohibiting alienation of benefits payable to 
participating employees.” 40 ILCS 5/7-217 (West 1996).  Smithberg v. Illinois Municipal 
Retirement Fund, 192 Ill. 2d 291, 303 (2000).   
 
8 The Illinois Pension Code’s anti-alienation provision was not intended to preclude 
retirees’ potential legal fees in obtaining or protecting their benefits. In fact, 
notwithstanding the existence of almost identical anti-alienation language in ERISA 
(Employee Retirement Income Security Act), federal courts have awarded attorneys’ fees 
to class counsel from a common fund created to pay contested ERISA pension benefits.  
See Montgomery v. Aetna Plywood, Inc., 231 F.3d 399 (7th Cir. 2000), reversing district 
court’s denial of a percentage portion of shares of stock recovered for the employees’ 
ESOP); Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1051 (9th Cir. 2002) (percentage of 
common fund as attorney fees was proper); Kifafi v. Hilton Hotels Ret. Plan, 2013 U.S. 
Dist. LEXIS 163458 (D.D.C. Nov. 18, 2013) (attorney's fee award of 15% of the fund 
following summary judgment on anti-back loading claim creating a fund worth between 
$103 and $152 million); and Forbush v. J.C. Penney Co. Pension Plan, 98 F.3d 817, 821 
(5th Cir. 1996) (common fund fee upheld). 
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Fund’s anti-alienation objection.  See, Bishop v. Burgard, 198 Ill. 2d 495, 501 (2002) 

(“ERISA does not preempt application of Illinois common fund doctrine).  In Bishop the 

Illinois Supreme Court held “the course of analysis that a claim for attorney fees based 

upon the doctrine is … a "separate and distinct action," resting "upon equitable 

considerations of quantum meruit and the prevention of unjust enrichment"; an action 

"wholly independent of and unrelated to the underlying benefit plan"; a cause of action 

premised upon the rights of the attorney who rendered service.”  Id. 

IV. The Funds’ Obligation to Provide Retiree Healthcare Plans for their 
annuitants. 

 
If the City is not under any obligation to provide a plan, this Court needs to 
order action by the Funds so that there are annuitant health plans in operation 
for annuitants to select this fall.  
 
Even to be able to “provide” a plan for January 2019, the Funds must begin 
work on finding group plans for their annuitants now. 

 
A. This Court’s Ruling that the Funds are Required to Provide Coverage for 

their Participants.    
 
 The Funds are ignoring the Appellate and this Court’s directive and are not 

providing coverage for their  Participants.  While this Court’s declaration of the 

Funds’ obligations under the 1983 and 1985 statutes was quite clear, it is equally clear 

that the Funds disavow any obligations to provide a healthcare Plan for their annuitants.  

 On September 19, 2016, Plaintiffs’ counsel sent a letter (Ex.1) to the City and 

each of the Funds, as Notice and Request to the Funds requesting confirmation of their 

intent to fulfill their obligation. 

 Plaintiffs wrote the City and the Funds:  

This letter follows the August 31, 2016 hearing, at which the Fire 
and Municipal Funds’ lawyer complained that the judge’s existing rulings 
now on appeal leave them obligated to provide a healthcare plan and 
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subsidy for some or all of their annuitants, and announced that the subsidy 
would end at year end for everyone.  This declaration was not well taken 
by the Court, and contradicts the Court’s rulings and statements.   

 
This letter is notice and request to the Funds, regarding the 

Classes 1(“Korshak” retirees at 12/31/1987), 2 (“Window” retirees pre-
8/23/1989) and 3 (pre-8/23/1989 hired) participants, that the Funds are 
required to obtain plans for their participants, and to subsidize the 
premiums, at least for those who were participants (i.e., began working for 
the City) prior to the law’s change on 8/23/1989.   
  
 Judge Cohen clearly views the Funds as obligated to provide health 
plans for all pre-8/23/1989 participants, with subsidies at the 1983/1985 
levels ($55/21 for police and fire; $25/month for municipal and laborers).   
 

Please confirm, that the Funds are going to fulfill this obligation, 
and advise of the terms of coverage, as soon as possible.  If any of the 
Funds are not going to fulfill this obligation, we’d like to know it now, 
preferably prior to the end of September. 
  
 This letter is also a request to the City:  As to Classes 1 and 2 
(Korshak and Window, retirees by 8/23/1989), for whom you have 
committed the City to  provide (and pay for 55% of the costs of) 
healthcare coverage for life, please confirm that the City will send out new 
2017 rates by the end of September 2016; and provide us the basis for the 
City’s rate calculations and projections, and the Funds’ subsidy at the 
1983/1985 levels.  In light of the Appellate Court’s recent ruling, please 
confirm that the City will audit and reconcile those rates as well. 

 
Ex.1 
 In response, each of the City and Funds simply and directly refused, stating that 

they are ending all coverage and subsidies by any of them at the end of this year; a willful 

violation of this court’s ruling.  Ex. 2  

 Counsel for the City wrote: “We respectfully disagree with your position that the 

Funds are obligated to provide retirees with a health care plan or that they have any 

obligation to subsidize retiree health care.”  Prendergast, September 23, 2016.  Ex. 2. 

 Mr. Burke (for the Fire and Municipal Funds) asserted that Plaintiffs’ letter was  

“deliberately misrepresenting court proceedings”.  Burke, September 20, 2016.  Ex. 2.  
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 Mr. Donham for the Laborers stated that he “looked at your letter and … 

transcript.  I don’t recall any ruling that the LABF was required to fund a Plan for 

subclass 3 at the end of 2016.” Ex. 2.  

 Again, by email, the Plaintiffs requested the Funds position on or about 

November 18, 2016.  The Police, Fire, and Municipal Funds replied, again denying any 

action being required.   See Ex. 3.  Boeckman for the Fire and Municipal Funds wrote: 

“On behalf of the Firemen’s Annuity and Benefit Fund of 
Chicago (the “FABF”) and the Municipal Employees’ Annuity 
and Benefit Fund of Chicago (the “MEABF”) (collectively the 
“Funds”), thank you for your November 18th email … with 
respect to the coverage amounts in place pursuant to the 2003 
settlement agreements.  Please note that the Funds, through their 
respective Board of Trustees, are authorized solely “to 
administer” and “to carry out” the provisions of Article 6 (FABF) 
and Article 8 (MEABF) of the Illinois Pension Code.  The Illinois 
legislature has from time to time enacted provisions and 
legislated certain limited annuitant healthcare subsidies for 
certain defined and limited time periods which the respective said 
Funds have, at all times, fully and faithfully “administered” and 
“carried out” consistent with the Illinois Pension Code.  As you 
know, the Funds are not health and welfare plans and they have 
no powers or authority independent of relevant legislative 
authorizations and mandates to create, negotiate, or enter into any 
contract with respect to healthcare benefits.  As you know, the 
terms of the 2003 settlement and any extension thereto, and the 
applicable provision of the Pension Code codifying such terms, 
expires on December 31, 2016.  As such, the Funds lack any 
statutory authority to provide the subsidy amounts referred to in 
your November 18th email.”  

Ex. 3. 
 

Similarly, the Police Fund’s counsel stated that they were “mindful of Judge 

Cohen’s comments and ruling which are now subject of appeals.”  Ex. 3.  It is notable 

that the Funds have not appealed anything. 

Now after appeal the the Funds join with the City to intentionally ignore their 

obligations.   
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The unique need and irreparable harm for these participants. 

As we have repeatedly described to this court, the most vulnerable are the group 

of those who, because they began working for the City prior to April 1, 1986, none of 

their City work qualifies them for coverage under the federal Medicare program.  The 

situation for these people, most of whom will never qualify for Medicare coverage, need 

a group plan coverage, in order to have any coverage at all.  They thus uniquely need to 

have the Funds fulfill their statutory obligations to provide coverage, because they 

otherwise generally have no affordable coverage at all.  

Finally, the rumors are rife that the City’s “nonsponsored” Blue Cross plan, 

expensive as it is ($1500 per month for an individual, $2700 for a couple, $3600 for a 

family) will not be continued in 2019.  If that occurs, the Funds’ obligation to provide 

coverage will be even more critically needed. 

Conclusion 

 The City and Funds simply refuse to do what this Court has declared they must. 

WHEREFORE, This Court should order the City and Funds to comply with their 

statutory obligations to bring the subsidies current by paying  $10.2 million into a 

segregated fund under the court’s control, add $600,000 each month while the case 

continues, and further order the Funds trustees to fulfill their obligations to provide 

healthcare plans for their annuitants.  

      Respectfully submitted, 

By: s/Clinton A. Krislov  
      Attorney for Plaintiffs, Participants 
 
Clinton A. Krislov 
(clint@krislovlaw.com)  
Kenneth T. Goldstein 
(ken@krislovlaw.com) 
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KRISLOV & ASSOCIATES, LTD.  
Civic Opera Building 
20 North Wacker Drive, Suite 1300 
Chicago, Illinois  60606  
Phone: (312) 606-0500 
Fax: (312) 739-1098 



19 
 

 

Certificate of Service 
 

I, Kenneth T. Goldstein, an attorney, on oath state that on May 22, 2018 I caused 
the foregoing Motion to be served upon the Defendants listed below via Email.  
 
      s/ Kenneth T. Goldstein   
      Attorney for Plaintiffs, Participants 
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SERVICE LIST 
 

 

Richard J. Prendergast 
Michael T. Layden 
111 W. Washington St., Suite 1100 
Chicago, Illinois  60602  
312-641-0881 
rprendergast@rjpltd.com 
mlayden@rjpltd.com 
 
Jennifer Naber 
Laner, Muchin 
515 N. State Street, 28th Floor 
Chicago, Illinois 60610 
Phone: 312-494-5359 
Fax: 312-467-9479 
jnaber@lanermuchin.com 
Counsel for The City of Chicago 
 
 

Edward J. Burke 
Sarah A. Boeckman 
Burke, Burns & Pinelli Ltd. 
Three First National Plaza, Suite 4300 
Chicago, IL 60602 
Phone: 312-541-8600 
Fax: 312-541-8603 
eburke@bbp-chicago.com 
sboeckman@bbp-chicago.com 
Counsel for The Firemen’s Annuity and 
Benefit Fund of Chicago and The 
Municipal Employees’ and Benefit Fund 
of Chicago 
 
David R. Kugler 
Justin Kugler 
Policemen's Annuity and Benefit Fund 
221 North LaSalle Street 
Suite 1626 
Chicago, Illinois 60601-1203 
davidkugler@comcast.net 
Justin Kugler (jkugler@chipabf.org) 
Counsel for the Policemen’s Annuity and 
Benefit Fund of Chicago 
 
Cary Donham 
John Kennedy 
Taft Law  
111 E. Wacker Drive, Suite 2800 
Chicago, Illinois 60601 
Phone: 312-527-4000 
Fax:  312-527-4011 
cdonham@taftlaw.com 
jkennedy@taftlaw.com 
Counsel for The Laborers’ & Retirement 
Board Employees ‘Annuity and Benefit 
Fund of Chicago 
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