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Judge: Hon. Neil H. Cohen
Previous Nos. in Cook County
Circuit Court

01 CH 4962

87 CH 10134

N N N N N N N N N N N N N N N N N N N N

Plaintiffs’ Motion to Compel Funds To:
1) Bring Subsidies Current And Continue, And,
2) Provide A Retiree Healthcare Plan For Their Annuitants
Plaintiffs for themselves, and for all participants in the four City of Chicago
Annuity and Benefit Plans (Police, Fire, Municipal and Laborers), hired before August
29, 20031, move to compel the Funds to bring their subsidies current, and deposit the

subsidies to date in a segregated fund under the Court’s control, to provide for the

payment of past and future statutory subsidies as directed by the Appellate Court which

! Plaintiff reserve and do not waive the right to expand the class definition to the class
defined in the 2003 Settlement, all then-current annuitants and all those future annuitants
hired before the June 30, 2013 original end date of the 2003 Agreement. (It may well be
that the City’s unilateral extension of the 2003 Agreement may extend that as well, but
that is an issue for the future).



the Funds have stopped paying since the end of 2016, and to fulfill their primary
obligation to provide a retiree healthcare plan for their annuitants.

The Funds’ and City’s statutory obligations to provide and subsidize
annuitant healthcare coverage. This court has repeatedly ruled that the 1983 and 1985
Pension Code provisions provide permanent (non-time-limited) benefits for participants
hired prior to the 8/23/1989 amendments, such that for all pre-8/23/1989 participants,
their retirement Fund trustees are obligated to contract for or provide retiree healthcare
coverage for their annuitants, and to subsidize the costs at specific dollar amounts. The
subsidy portion is beyond dispute following the Appeal.

For Police and Firemen’s Fund participants:

Police Fund: Pension Code §5-167.5:

5-167.5. Group health benefit

The Board shall contract with one or more carriers to provide
group health insurance for all annuitants, such group health
insurance shall provide for protection against the financial costs
of health care expenses incurred in and out of hospital including
basic hospital-surgical-medical coverages and major medical

coverage.  The program may include such supplemental
COVErages aS.......c.ovvvnen.

(d) . (d). The Board shall pay the premiums for such health
insurance for each annuitant with funds provided as follows: ...
The basic monthly premium for each annuitant shall be
contributed by the city from the tax levy prescribed in Section 5-
168, up to a maximum of $55 per month if the annuitant is not
qualified to receive medicare benefits, or up to a maximum of $21
per month if the annuitant is qualified to receive medicare
benefits. (1983 Pension Code provision for Police Fund Pension
Code 85-167.5

The Firemens’ Fund Provision at Pension Code 86-164.2 is identical, except that tax levy
reference is to Firemen’s provision 6-165.

For Municipal and Laborers Fund participants:



Pension Code 88-164.1 (for Municipal Fund):

8-164, 1,- Group Health Care- Plan

§ 8-.164:1. Group Health Care-Plan: Each employee annuitant in
receipt of an annuity on the effective date of this Section and each
employee who retires on annuity after the effective date of this
Section, may participate in a group hospital care plan and a group
medical and surgical plan approved by the Board if the employee
annuitant is age 65 or over with at least 15. years of service. The
Board, in conformity with its regulations, shall pay to the
organization underwriting such plan the current monthly
premiums up to the maximum amounts authorized in the
following paragraph for such coverage.

As of the effective date the Board is authorized to make

payments up to $25 per month for employee annuitants age 65

years or over with at least 15 years of service.
The Laborers Fund’s Pension Code §11-160.1 is identical to the Municipal
Funds’.

On December 3, 2015, March 3, 2016, July 21, 2016 and again on August 31,

2016, this Court repeatedly has interpreted those provisions as obligating the four Funds
to provide coverage for their participants, and to subsidize it at the stated levels, under
Count 1 as to the 1983 and 1985 Pension Code amendments, as the Funds’ obligation to

provide coverage and the City’s obligation to finance.

l. There is no reason to delay ordering the Funds to pay the statutory subsidies,
bring the subsidies current and continue paying them.

A. This court has repeatedly ruled that the Funds have the primary
responsibility to Provide and Subsidize healthcare plans for their
annuitants.

Perhaps the one thing no one can dispute is this court’s declaration that the

Funds’ obligation to pay the statutory subsidies. Per this court’s December 3, 2015



Order?, repeated in this court’s March 4, 2016 “Clarification” ruling® and reaffirmed in
this court’s July 21, 2016 Memorandum and Order upholding Count 1 of the Third

Amended Complaint*, and this court’s repeated admonishments to Funds’ counsel.

2“The 1983 amendments obligated the Fire and Police Funds to contract for group health
care coverage for their annuitants and to subsidize the monthly premiums for their
annuitants.

The 1985 amendments obligated the Municipal and Laborers Funds to approve a
group health insurance plan and subsidize monthly premiums for their annuitants by
making payments to the organization underwriting the group plan.

The 1983 and 1985 amendments did not set forth any termination date for the Funds'
obligations.”

Judge Cohen, December 3, 2015 Memorandum Order, at 10.

$«The City is correct that it does not have any obligation under the 1983 or 1985
amendments to subsidize or provide healthcare for the Funds’ annuitants. That obligation
is placed on the Funds. However, the City does have a obligation to contribute, throught
the collection of the special tax levy, the monies used by the Funds to subsidize/provide
healthcare for the Funds’ annuitants. Therefore, both the funds and the City have certain
obligations under the 1983 and 1985 amendments and both the City and the Funds are
proper parties to Count I’ (March 4, 2016 Memorandum and Order, at 5) (emphasis
added).

4 Per this court’s July 21, 2016 Memorandum and Order at 8-9:

The 1983 amendments obligated the Fire and Police Funds to
contract for group health care coverage for their annuitants and to
subsidize the monthly premiums for their annuitants.

The 1985 amendments obligated the Municipal and Laborers
Funds to approve a group health insurance plan and subsidize monthly
premiums for their annuitants by making payments to the organization
underwriting the group plan.

The 1983 and 1985 amendments did not set forth any termination
date for the Funds' obligations. While the 1983 amendments provided that
the group healthcare contracts made by the Firemen and Police funds
could not extend beyond two fiscal years, this limitation was not a time
limitation on the Funds' obligation to provide group health care to their
annuitants. This was only a limitation on the length of any of the group
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Indeed, on August 31, 2016, the Court repeated its holding (upon questioning by a Fund
lawyer, Burke), that the Funds were obligated to act under the 1983 and 1985 statutes to
provide health care for retirees who were participants (i.e., hired by August 23, 1989):
Hearing Transcript: August 31, 2016: 35:10-45:9
THE COURT: Yes, Mr. Burke.

MR. BURKE: Judge, | have -- my
understanding of your rulings on 1983, 1985 statutes
is that was a lifetime benefit.

What that benefit is is altogether
different from the benefits that are set out in this
letter of May 13, 2013, to which the funds had no
business agreeing or being part of.

And the reason I raise that, Your
Honor, is that there is a subsidy under the old
agreement. That subsidy is gone, and, therefore,
that is an enormous expense to the funds.

And | think that it's not clear that
what this Court is ruling. Is it the 2000.... 1983,
1985 statutes, or is it some interpretation of this letter?

healthcare contracts the Fire and Police Funds could enter into while
fulfilling its non-time limited obligation to its members.

The 1983 and 1985 amendments were in effect when the Korshak
Sub-Class, the Window Sub-Class and Sub-Class 3 entered into the Funds'
retirement systems. There does not appear to be any dispute between the
parties that the 1983 and 1985 amendments apply to these sub-classes.

The court notes further that in its May 15, 2013 letter, (Am.
Compl. Ex. 2), the City stated that it would continue to provide a
healthcare plan with a continued contribution from the City for the
lifetime of the annuitants who retired prior to August 23, 1989. The City
again reiterated this assertion in its briefs and at oral argument on this
Motion to Dismiss.

Therefore, Count | states a cause of action for declaratory relief as
to the City's and the Funds' obligations under the 1983 and 1985
amendments. E.g., Alderman Drugs, Inc. v. Metropolitan Life Ins. Co., 79
1. App. 3d 799, 803 (1st Dist. 1979)(A complaint that alleges sufficient
facts to show an actual controversy between the parties and prays for a
declaration of rights states a cause of action.).




So that on appeal, for the record, on
appeal, 1 would like the Court to clarify.

THE COURT: WEell, I ruled under the
1983 and 1985 statutes. | didn't rule based on that
May 2013 letter.

And you don't need to speculate,

Mr. Krislov, or be a mind reader with regard to me.
That's what | said in my opinions over and over
again, and I'm saying it again now.

What was filed was whether there
was -- what the parties' obligations were under the
'83 and '85 amendments to the Pension Code and the
agreements and the ones thereafter.

And | made that clear over and over
and over again in many written opinions. And there's
no reason for me to say otherwise now. There's
nothing that you said that changes my opinion.

But you want to talk. Go ahead.

MR. KRISLOV: Here's what Mr. Burke's
point raises.

You ruled that class one and class two
have a permanent benefit, and it protects them
from -- the benefit --

THE COURT: Because there's was no
time limitation.

MR. KRISLOV: Correct. At least, no
more, no less. We have a difference of opinion on
that. But Mr. Burke is saying they're stopping that
subsidy at the end of the year, even for the class
one and class two people.

We don't think that they have a right
to do that, and we -- this business about —

THE COURT: Well, my ruling was that
itis -- and | was clear on this, and the City agrees
with me, and the Funds disagree with me -- maybe they
should ask me to recuse myself -- but was that it is
the Funds' obligation under the '83 and '85 statute
that the City has to levy taxes to support that -- |
just looked at this -- at the language of the
amendments and enforce it.
So that hasn't changed. And if the
Funds are going to do something, then the funds are



going to do something, and I'll await any motions
with regard to that.

But my order was clear with regard to
that.

MR. KRISLOV: And I think Mr. Burke's
statement is this they're not going to comply with
that order.

THE COURT: 1don't know that he said
that. |didn't hear him saying that. | didn't hear
him say that he was about to violate my order.

I do understand his disagreement with
my order, and | can understand why he does. | don't
agree that he's right, but there you go.

MR. KRISLOV: I'd like to know. If
they're going to end the subsidy at the end of the
year, then this makes it acute that we do need a
preliminary injunction.

We restate our request previously in
order to protect the participants while these matters
are being sorted out.

THE COURT: Mr. Burke?

MR. BURKE: Judge, again, | just want
to make it clear on the record, what is this Court's
ruling if it's going to go up? What's the Court's
ruling on 1983 and '85?

THE COURT: 1 told you --

MR. BURKE: It's --

THE COURT: -- Mr. Burke, it's in my
opinion not once, not twice, but at least three
times, you got to do it.

MR. BURKE: | agree.

THE COURT: All right. He agrees.

MR. BURKE: We have no problem with

THE COURT: He's got no problem.

MR. BURKE: My problem is how does
that make sense in connection with the letter, the
City's letter, not the Funds', the City's letter in 2013?

THE COURT: 1don't find the City's
letter -- I'm not making any ruling upon the legal
obligation -- the legal affect of that letter because
no one has asked me --

MR. BURKE: That's what | want.
That's all | asked.

THE COURT: -- and the record is
clear.



There you go, Mr. Krislov, are you
pleased?

MR. KRISLOV: I'm happy.

THE COURT: He's happy. Okay. What
else do you want from me?

Ex. 4, Hearing Transcript: August 31, 2016: 35:10-45:9 (emphasis added).
Per the Appellate Court, affirming and held:

[31] ... Before those amendments were enacted, the parties agreed upon and the
General Assembly adopted healthcare benefit plans in 1983 and 1985 that
contained no such limitations. The benefits conferred under those amendments are
unconditional healthcare benefits commensurate with the benefits provided by the
statute covering the retirees in Kanerva—and they cannot be diminished.

Under the 1983 and 1985 amendments, employees were given an open-ended,
unconditioned fixed-rate subsidy for their healthcare coverage, and those
benefits, like the ones offered in Kanerva, are protected. When the 1987 litigation
was settled (put on hold), no one ever anticipated, and there is no legal basis to
conclude, that once the settlement expired, the City's obligations would be
terminated as a matter of law.

[34] In the 1989 settlement, the parties agreed to "negotiate in good faith toward
achieving a permanent resolution of this dispute" until the end of the settlement
period and that "[f]ailing agreement, the parties shall be restored to the same legal
status which existed as of October 19, 1987 ***." When no permanent solution
was reached by 1997 and the City tried to terminate the plan unilaterally again,
the case ended up before this court where we held that "under the express terms of
the settlement agreement, the [retirees] are entitled to reargue the claims
originally asserted"” in the 1987 case. Ryan v. City of Chicago, 313 Ill. App. 3d
1096 (Rule 23 Order June 15, 2000).

[35] It was not until the 2003 settlement was executed that the parties agreed that
the City would have the unilateral authority to end the program entirely, meaning
that all persons that participated in the retirement system before that agreement
was executed still maintained a vested right to the unconditional 1983 and 1985
amendments. Therefore, the retirees in subclass four that began to participate in
the retirement system before the 2003 settlement was executed have a claim under
count | based on the 1983 and 1985 amendments under the pension protection
clause.



[37] Even those retirees that began participating in the system after 1989 still had
vested rights in the 1983 or 1985 amendments. The post-1989 participants did not
start under a benefit plan that said all healthcare benefits would expire at the end
of the settlement period. They started on a time-limited plan which stated that
they would be reinstated to the pre-settlement status quo at the time the settlement
expired. The settlements never expressed that future annuitants were to be treated
differently or precluded from also reverting to the pre-settlement status quo.
When the 2003 settlement expired in 2013, the rights of employees whose
participation started before the 2003 settlement was executed merely reverted to
the status existing when the Korshak case was filed in 1987. So, being back at
that point, the City is obligated to those retirees under the 1983 and 1985
amendments.
Underwood v. City of Chicago, 2017 IL App (1st) 162356, 11 31-37. (Emphasis added).
But, even since remand, the Funds still thumb their nose at their obligations to
provide coverage and subsidize it. Most recently, Funds counsel Boeckman made it clear
that the Funds will not fulfill even their obligation unless ordered by this court.
Even at the most recent hearing in this case, while recognizing that “our participants are
owed a back payment and a monthly subsidy consistent with the appellate court order”,
now claim that “the appellate court order does not say that it’s a Fund obligation. It does
not talk about it being a Fund payment.” (Fund Attorney Sarah Boeckman, April 30,
2018 hearing at 89:21-90:4.) See similar statements by Ms. Boeckman November 8,
2017 hearing transcript at 43-45, noting as well that they have not received and “will not
be getting any extra money from the City in order to pay this subsidy.”
Nor apparently have the trustees any intention to pursue the City for the subsidies,
past or future, unless ordered by this court.
None of the defendant Funds or City has appealed, or asked to appeal those

rulings. Indeed, the Appellate Court decision affirmed on all issues excepting only to

expand the class. Underwood v. City of Chicago, 2017 IL App (1st) 162356.



Accordingly, the Funds’ obligation to pay the subsidies for the annuitants is law
of the case and needs to be enforced. There is simply no reason to permit the Funds to
refuse to fulfill their obligations to the annuitants. The Funds are required to provide the
statutory subsidy, and the City is obligated to finance it.

The City and Funds are working in conjunction, and the Funds are
instrumentalities of the City, they both should be enjoined from terminating the current
BCBS Plan required to comply with their statutory obligations as this Court reads them.

Plaintiffs request “coercive” relief to compel the Funds to do that which it was
ordered by this Court, as detailed below. Weglarz v. Bruck, 128 1ll.App.3d 1, 7-8 (1st
Dist. 1984); Johnston & Bry, An Overview of Illinois Contempt Law, 29 J. Marshall
L.Rev. 223 (1993) (relief from a Motion to Show Cause is generally divided into either
coercive or punitive following the dichotomy of civil or criminal contempt and being
either direct or indirect).

Here, the Funds disobedience of Court orders which is a “common basis for a
court’s finding of indirect civil contempt.” 1d. As required, the order violated is clear
and specific. 1d. at 232, Fn. 81; citing In Re Betts, 97 F.2d 983 (7th Cir. 1983) (federal
contempt conviction requires an order made with specificity, where there is a violation
that is willful) and see, In re Marriage of Logston, 103 Ill. 2d 266 (1984), “When a party
is found in civil contempt of court, such as for failure to pay money, the contempt order
is coercive in nature. The court seeks only to secure obedience to its prior order.”

In short, this court should order the Funds to bring, and keep, the subsidies

current. To the extent they try to lay this obligation off onto the City, the City should be
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ordered to pay the $10.2 million into a “Protest Fund” under this court’s control, and
keep paying in at least $600,000 more each month while this matter pends.

1. There is no reason to delay ordering that the subsidies be brought current
and continue.

A. The Unpaid Subsidy Amount to Date is Approximately $10.2 Million for
the Period of January 2017 through May 2018, and increases by another
$600,000 each month.

There is no reason to continue permitting the Funds to evade their obligations to
pay the subsidies, so that annuitants have the minimum financial support that this court
has declared they are entitled to. Based on the statutory rates®, each annuitant is already
owed $357 ($21 x 17 months), $425 ($25 x 17) to $935 ($55 x 17), depending on their
category of Fund and Medicare qualification.

The aggregate fund sought initially is estimated at a minimum $10.2 million,
based upon the 22,000 Annuitants, at an average of the $55, $21 and $25 monthly
subsidy covering the time period from January 1, 2017 (when the Funds stopped paying
the subsidy) (plus interest due). ($30 per month x 20,000 x 17 months from January 2017
through May 2018.)

Past monthly payments are due the retirees, and going forward permanently, for

all Annuitants hired by July 31, 2003. The City and Funds should be required by the

Court to bring the proper subsidy payments current, and to continue monthly basis.

5 The 1983 statute (for Police and Fire Annuitants) requires a monthly subsidy of $55 for
those not Medicare qualified, and $21 for those who are Medicare qualified. For
Municipal and Laborers annuitants, the 1985 statute requires the Funds to pay subsidies
at a flat rate of $25 per month.
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B. The Subsidy Obligation past due is ever increasing, by approximately
$600,000 per month While Litigation continues.

The Funds, along with the City, have stated their dispute of their obligations to
provide a Plan, in all likelihood further delaying payment of any subsidy to the Retirees
both for 2017 to the present period, as well as each month the City and Funds extend this
litigation. However, the City and Funds do not dispute their obligation to pay the
subsidies, including the past due for the expanded group produced by this litigation.

Its now clear that the City and Funds are required to make the subsidy payments
at the amounts stated in the 1983 and 1985 amendments of $55 (Police and Fire Non-
Medicare) and $21 (Police and Fire Medicare) and $25 (Municipal and Labors). Any
further delay in getting these payments to the Retirees is beyond unfortunate; yet still, the
Funds should be required to pay the money forthwith into a Segregated fund, under the
Court’s jurisdiction. These payments are necessary to preserve the monies for refund,
and prevent the risk of City of Fund non-payment, insolvency, or other delay in payment.
I11.  lHlinois law Supports Creation of a Common Fund Protest Fund for

Recoveries and also to Protect Attorneys’ Fees for The Work that Provided

Them.

Creation of a common fund will protect payment of the subsidy and attorneys’
fees for the work that produced the recovery and is well accepted under Hlinois law.®

The common fund doctrine permits a party who creates, preserves, or increases

the value of a fund in which others have an ownership interest to be reimbursed

from that fund for litigation expenses incurred, including counsel fees. It is now
well established that "a litigant or a lawyer who recovers a common fund for the
benefit of persons other than himself or his client is entitled to a reasonable
attorney's fee from the fund as a whole.” The underlying justification for
reimbursing attorneys from a common fund, ... is that, unless the costs of

litigation are spread to the beneficiaries of the fund, they will be unjustly enriched
by the attorney's efforts.

¢ Plaintiffs have lodged their Attorney Lien upon the City and Funds.
12



Scholtens v. Schneider, 173 1ll. 2d 375, 385 (1996) (citations omitted).

It is anticipated that the City and Funds will object to payment of attorneys’ fees,
asserting the Pension Code anti-alienation provisions.” But our Supreme Court holds the
Common Fund doctrine comes ahead of such anti-alienation provisions, declaring that
ERISA does not preclude the Common Fund doctrine which “is outside the scope of
ERISA's preemption provision (29 U.S.C. § 1144(a) (1982)), Scholtens v. Schneider, 173

[1l. 2d at 397.8 In the same way, the Common Fund doctrine here comes ahead of the

" Municipal - 40 ILCS 5/8-244 (from Ch. 108 1/2, par. 8-244), Sec. 8-244. Annuities,
etc., exempt.

(@) All annuities, refunds, pensions, and disability benefits granted under this Article,
shall be exempt from attachment or garnishment process and shall not be seized,
taken, subjected to, detained, or levied upon by virtue of any judgment, or any
process or proceeding whatsoever issued out of or by any court in this State, for the
payment and satisfaction in whole or in part of any debt, damage, claim, demand, or
judgment against any annuitant, pensioner, participant, refund applicant, or other
beneficiary hereunder.

Laborers - 40 ILCS 5/11, Police — 40 ILCS 5/5-218, and Fire - 40 ILCS 5/6-213.

“The IMREF statute, like other statutes establishing public pension funds under the Code,
also contains a provision broadly prohibiting alienation of benefits payable to
participating employees.” 40 ILCS 5/7-217 (West 1996). Smithberg v. Illinois Municipal
Retirement Fund, 192 Ill. 2d 291, 303 (2000).

¢ The Illinois Pension Code’s anti-alienation provision was not intended to preclude
retirees’ potential legal fees in obtaining or protecting their benefits. In fact,
notwithstanding the existence of almost identical anti-alienation language in ERISA
(Employee Retirement Income Security Act), federal courts have awarded attorneys’ fees
to class counsel from a common fund created to pay contested ERISA pension benefits.
See Montgomery v. Aetna Plywood, Inc., 231 F.3d 399 (7th Cir. 2000), reversing district
court’s denial of a percentage portion of shares of stock recovered for the employees’
ESOP); Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1051 (9th Cir. 2002) (percentage of
common fund as attorney fees was proper); Kifafi v. Hilton Hotels Ret. Plan, 2013 U.S.
Dist. LEXIS 163458 (D.D.C. Nov. 18, 2013) (attorney's fee award of 15% of the fund
following summary judgment on anti-back loading claim creating a fund worth between
$103 and $152 million); and Forbush v. J.C. Penney Co. Pension Plan, 98 F.3d 817, 821
(5th Cir. 1996) (common fund fee upheld).
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Fund’s anti-alienation objection. See, Bishop v. Burgard, 198 Ill. 2d 495, 501 (2002)
(“ERISA does not preempt application of Illinois common fund doctrine). In Bishop the
Illinois Supreme Court held “the course of analysis that a claim for attorney fees based
upon the doctrine is ... a "separate and distinct action," resting "upon equitable
considerations of quantum meruit and the prevention of unjust enrichment"; an action
"wholly independent of and unrelated to the underlying benefit plan”; a cause of action
premised upon the rights of the attorney who rendered service.” Id.

IV.  The Funds’ Obligation to Provide Retiree Healthcare Plans for their
annuitants.

If the City is not under any obligation to provide a plan, this Court needs to
order action by the Funds so that there are annuitant health plans in operation
for annuitants to select this fall.

Even to be able to “provide” a plan for January 2019, the Funds must begin
work on finding group plans for their annuitants now.

A. This Court’s Ruling that the Funds are Required to Provide Coverage for
their Participants.

The Funds are ignoring the Appellate and this Court’s directive and are not
providing coverage for their Participants. While this Court’s declaration of the
Funds’ obligations under the 1983 and 1985 statutes was quite clear, it is equally clear
that the Funds disavow any obligations to provide a healthcare Plan for their annuitants.

On September 19, 2016, Plaintiffs’ counsel sent a letter (Ex.1) to the City and
each of the Funds, as Notice and Request to the Funds requesting confirmation of their
intent to fulfill their obligation.

Plaintiffs wrote the City and the Funds:

This letter follows the August 31, 2016 hearing, at which the Fire

and Municipal Funds’ lawyer complained that the judge’s existing rulings
now on appeal leave them obligated to provide a healthcare plan and
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subsidy for some or all of their annuitants, and announced that the subsidy
would end at year end for everyone. This declaration was not well taken
by the Court, and contradicts the Court’s rulings and statements.

This letter is notice and request to the Funds, regarding the
Classes 1(“Korshak” retirees at 12/31/1987), 2 (“Window” retirees pre-
8/23/1989) and 3 (pre-8/23/1989 hired) participants, that the Funds are
required to obtain plans for their participants, and to subsidize the
premiums, at least for those who were participants (i.e., began working for
the City) prior to the law’s change on 8/23/1989.

Judge Cohen clearly views the Funds as obligated to provide health
plans for all pre-8/23/1989 participants, with subsidies at the 1983/1985
levels ($55/21 for police and fire; $25/month for municipal and laborers).

Please confirm, that the Funds are going to fulfill this obligation,
and advise of the terms of coverage, as soon as possible. If any of the
Funds are not going to fulfill this obligation, we’d like to know it now,
preferably prior to the end of September.

This letter is also a request to the City: As to Classes 1 and 2
(Korshak and Window, retirees by 8/23/1989), for whom you have
committed the City to provide (and pay for 55% of the costs of)
healthcare coverage for life, please confirm that the City will send out new
2017 rates by the end of September 2016; and provide us the basis for the
City’s rate calculations and projections, and the Funds’ subsidy at the
1983/1985 levels. In light of the Appellate Court’s recent ruling, please
confirm that the City will audit and reconcile those rates as well.

Ex.1
In response, each of the City and Funds simply and directly refused, stating that

they are ending all coverage and subsidies by any of them at the end of this year; a willful
violation of this court’s ruling. Ex. 2

Counsel for the City wrote: “We respectfully disagree with your position that the
Funds are obligated to provide retirees with a health care plan or that they have any
obligation to subsidize retiree health care.” Prendergast, September 23, 2016. EX. 2.

Mr. Burke (for the Fire and Municipal Funds) asserted that Plaintiffs’ letter was

“deliberately misrepresenting court proceedings”. Burke, September 20, 2016. EX. 2.
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Mr. Donham for the Laborers stated that he “looked at your letter and ...
transcript. 1 don’t recall any ruling that the LABF was required to fund a Plan for
subclass 3 at the end of 2016.” Ex. 2.

Again, by email, the Plaintiffs requested the Funds position on or about
November 18, 2016. The Police, Fire, and Municipal Funds replied, again denying any
action being required. See Ex. 3. Boeckman for the Fire and Municipal Funds wrote:

“On behalf of the Firemen’s Annuity and Benefit Fund of
Chicago (the “FABF”) and the Municipal Employees’ Annuity
and Benefit Fund of Chicago (the “MEABF”) (collectively the
“Funds”), thank you for your November 18" email ... with
respect to the coverage amounts in place pursuant to the 2003
settlement agreements. Please note that the Funds, through their
respective Board of Trustees, are authorized solely “to
administer” and “to carry out” the provisions of Article 6 (FABF)
and Article 8 (MEABF) of the Illinois Pension Code. The Illinois
legislature has from time to time enacted provisions and
legislated certain limited annuitant healthcare subsidies for
certain defined and limited time periods which the respective said
Funds have, at all times, fully and faithfully “administered” and
“carried out” consistent with the Illinois Pension Code. As you
know, the Funds are not health and welfare plans and they have
no powers or authority independent of relevant legislative
authorizations and mandates to create, negotiate, or enter into any
contract with respect to healthcare benefits. As you know, the
terms of the 2003 settlement and any extension thereto, and the
applicable provision of the Pension Code codifying such terms,
expires on December 31, 2016. As such, the Funds lack any
statutory authority to provide the subsidy amounts referred to in
your November 18" email.”
Ex. 3.

Similarly, the Police Fund’s counsel stated that they were “mindful of Judge
Cohen’s comments and ruling which are now subject of appeals.” Ex. 3. It is notable
that the Funds have not appealed anything.

Now after appeal the the Funds join with the City to intentionally ignore their

obligations.

16



The unique need and irreparable harm for these participants.

As we have repeatedly described to this court, the most vulnerable are the group
of those who, because they began working for the City prior to April 1, 1986, none of
their City work qualifies them for coverage under the federal Medicare program. The
situation for these people, most of whom will never qualify for Medicare coverage, need
a group plan coverage, in order to have any coverage at all. They thus uniquely need to
have the Funds fulfill their statutory obligations to provide coverage, because they
otherwise generally have no affordable coverage at all.

Finally, the rumors are rife that the City’s “nonsponsored” Blue Cross plan,
expensive as it is ($1500 per month for an individual, $2700 for a couple, $3600 for a
family) will not be continued in 2019. If that occurs, the Funds’ obligation to provide
coverage will be even more critically needed.

Conclusion

The City and Funds simply refuse to do what this Court has declared they must.

WHEREFORE, This Court should order the City and Funds to comply with their
statutory obligations to bring the subsidies current by paying $10.2 million into a
segregated fund under the court’s control, add $600,000 each month while the case
continues, and further order the Funds trustees to fulfill their obligations to provide
healthcare plans for their annuitants.

Respectfully submitted,

By: s/Clinton A. Krislov
Attorney for Plaintiffs, Participants

Clinton A. Krislov
(clint@krislovlaw.com)
Kenneth T. Goldstein
(ken@krislovlaw.com)
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KRISLOV & ASSOCIATES, LTD.
Civic Opera Building

20 North Wacker Drive, Suite 1300
Chicago, Illinois 60606

Phone: (312) 606-0500

Fax: (312) 739-1098
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Certificate of Service

I, Kenneth T. Goldstein, an attorney, on oath state that on May 22, 2018 | caused
the foregoing Motion to be served upon the Defendants listed below via Email.

s/ Kenneth T. Goldstein
Attorney for Plaintiffs, Participants
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SERVICE LIST

Richard J. Prendergast Edward J. Burke

Michael T. Layden Sarah A. Boeckman

111 W. Washington St., Suite 1100 Burke, Burns & Pinelli Ltd.

Chicago, Illinois 60602 Three First National Plaza, Suite 4300

312-641-0881 Chicago, IL 60602

rprendergast@rjpltd.com Phone: 312-541-8600

mlayden@rjpltd.com Fax: 312-541-8603
eburke@bbp-chicago.com

Jennifer Naber sboeckman@bbp-chicago.com

Laner, Muchin Counsel for The Firemen’s Annuity and

515 N. State Street, 28th Floor Benefit Fund of Chicago and The

Chicago, Illinois 60610 Municipal Employees’ and Benefit Fund

Phone: 312-494-5359 of Chicago

Fax: 312-467-9479

jnaber@lanermuchin.com David R. Kugler

Counsel for The City of Chicago Justin Kugler

Policemen's Annuity and Benefit Fund
221 North LaSalle Street

Suite 1626

Chicago, Illinois 60601-1203
davidkugler@comcast.net

Justin Kugler (jkugler@chipabf.org)
Counsel for the Policemen’s Annuity and
Benefit Fund of Chicago

Cary Donham

John Kennedy

Taft Law

111 E. Wacker Drive, Suite 2800
Chicago, Illinois 60601

Phone: 312-527-4000

Fax: 312-527-4011
cdonham@taftlaw.com
jkennedy@taftlaw.com

Counsel for The Laborers’ & Retirement
Board Employees ‘Annuity and Benefit
Fund of Chicago
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KRISLOV & ASSOCIATES, LTD.

Ao ronoys at Lo

September 19, 2016

Re:  Underwoodv. City of Chicago et al
Cireutt Court Case No. 13 CH 17450

David R. Kugler
Counsel for the Policemen’s Annuity and Benefit Fund of Chicago

Edward J. Burke

Sarah Boeckman

Burke, Burns & Pinelli Ltd. .

Coungel for The Firemen’s Annuity and Benefit Fund of Chicago and
The Municipal Employees’ and Benefit Fund of Chicago

Cary Donham
John Kennedy
Taft Law

i+ Counsel for the Municipal Employees’

Annuity and Benefit Fund of Chicago

| Richard J, Prendergast

Michael T, Layden

Richard J, Prendergast, Lid,

111 W. Washington St., Suite 1100
Chicago, Illinois 60602

Jennifer Naber,

Joseph Gagliardo

Laner, Muchin

515 N, State Street, 28th Floor
Chicago, Illinois 60610
Counsel for The City of Chicago

Dear Counsel:

ciVie ORPERA BUILDING, SUITE 1380
20 NORTH WACKER DRIVE
CHICAGO, ILLINDIS 60806

FAX (32) so@-oczo7
TELEFHONE (3| 2) 8068-0500

This letter follows the August 31, 2016 hearing, at which the Fire and Municipal Funds’
lawyer complained that the judge’s existing rulings now on appeal leave them obligated to
provide a healthcare plan and subsidy for some or all of their annuitants, and announced that the

B I



EKrisrov & ASSOCIATES, LTD.

subsidy would end at year end for everyone. This declaration was not well taken by the Court,
and contradicts the Coust’s rulings and statements,

This letter is notiee and request to the FPunds, regarding the Classes 1(*Korshak”
retirees at 12/31/1987), 2 (“Window" retirees pre-8/23/1989) and 3 (pre-8/23/ 1989 hired)
participants, that the Funds are required to obtain plans for their participants, and to subsidize the
premiutns, at least for those who were participants (i.e., began working for the City) prior to the
law’s change on 8/23/1989, '

Judge Cohen clearly views the Funds as obligated to provide health plans for all pre-
8/23/1989 paticipants, with subsidies at the 1983/1985 levels ($55/21 for police and fire;
$25/month for municipe! and laborers).

Pleage confirm, that the Funds are going to fulfill this obligation, and advise of the terms
of coverage, as soon as possible, If any of the Funds are not going to fulfill this obligation, we’d
like to know it now, preferably prior to the end of September,

This letter is also a request to the City: Asto Classes | and 2 (Korshak and Window,
retirees by 8/23/1989), for whom you have commiited the City to provide healthcare coverage
for life, please confirm that the City will send out new 2017 rates by the end of September 2016;
and provide us the basis for the City’s rate caloulations and projections, and the Funds® subsidy

| at the 1983/1985 levels, Inlight of the Appellate Court’s recent ruling, please confirm that the
| City will audit and reconcile those rates as well,

Ll
Clinton A. Krislov
Krislov & Associates, Ltd,
Civic Opera Building, Suite 1300
. 20 North Wacker Drive
Chicago, llinois 60606
Telephone: 312-606-0500
Pacsimile; 312-739-1098
Email; clint@kzrislovlaw.com
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September 23, 2018

V1A ELECTRONIC MAIL
Clinton A, Krislov _
KR18L0V & ASS0OCIATES, LD,

20 N, Wacker Drive, Buite 1300
Chicago, llinois 60606

N

Dear Clint:

This letter responds to the issues rajsed by your letter dated September 19,
2018. ‘

LY

We respectfitlly disagree with your position that the Funds are obligated to

~ provide retirees with a health care plan or that they have any obligation to

subgidize retiree health care, Judge Cohen has dismissed all of the plaintiffs’
¢laims with the limited exception that he dented the motion to dismias as to
plaintiffs’ Pension Clauge claim based upon the 1888 and 1986 amendments. But to
be clear, no relief has been awarded on that sole remaining claim; rather, that claim
will be the subject of further litigation before Judge Clohen after your Rule 804(a)
appeal is resolved, invluding without limitation defendants’ statute of lmitations
defense, which Judge Cohen indicatad could not be resolved at tha motion to dismise
gtage, '

On a related subject, in order to provide City retirees with additional options
beyond what is available in the marketplace (i.e., the Affordable Care Act or
otherwise) for their 2017 coverags, the Cily, on its own initiative, has coordinated
with Blus Cross Blue Shield of Illinois to offer & number of group insurance plans.
On September 20, representatives of the City met with union representatives to
outline these group insurance plans that will be available for retirees for the 2017
year, (Please find enclosed information distributed during the inion meetings), As
Jennifer Naber advised you on September 19, the City hag also met with the Funds’




e -

Clinton A, Krislov
September 23, 2016 ’
Page 2

Eixecutive Directors to request that retirees will have the option, if they select
coverage under one of these plans, to pay the premiwme by deducting such amounts
from their monthly pension payments, The Funds’ trustees nesd to vote to approve
that process. We understand that the Laborers’ Fund Trustees voted to do 50 on
Tuesday and that the other Funds have met or will be meeting in the near future to
congider this request.

As to your raquest for information relating to the rates for members of the
Korshak and Window sub-clagses, the City expoets to provide that information by
no later than early October 2016, Consistent with past practics, these rates will be
deterrained by SBegal’s projections of health care costs for 2017, When available, the
City will share Segal's basis for the projections, ' . -

Sincergly,

"M
Ve

Richard J. Prenderga

BJPfls

Enclosures t




Ken

S A N S - o W A iy
From: Panhain, Cary E. <cdonham®@taftlaw.com»

Sent; Monday, September 19, 2016 5:09 PM

To: Ken; Clint

Ce: Kennedy, John; Grady, Graham C,

Subject: RE: Underwood, 13 CH 17450

Clint,

lfooked at your letter and at the August 31, 2016 transcript before Judge Cohen, | don't recall any ruling that the LABF
was required to fund a plan for subclass 3 at the end of 2016. If that Is what you Intended to convey by your letter,
please provide the exact language on which you rely to assert that obligation on the LABF,

Thanlss for your cooperation.

Very truly yours,

Cary Donham

ft /

-1740
7 ofa28

H

£

{4 E. Donham / Pariner

; BfEStettinius & Hollister LLP

L 711 E; Wacker Drivs, Suite 2600

' Chicago, Hiinois 60601-3713

Tel: 8(2.527.4000 - Fax: 312.966.8474
Direct] 312.836.4038 » Coll; 312.504,1651
vww.taftlaw.com / cdonham@taftiaw.com

o
( @Taﬂ: Blo

Subscribe to our law updates

A raft vCard

This message may contain information that is attorney-client privileged, attomey work product or otharwise confldential. If
you are not an Intended recipient, use and disclosure of this message are prohibited. If you receivad this transmission in
error, please notify the sender by reply e-mail and delete the message and any attachments.

From: Ken [mallto:Ken@krisloviaw,com]

Sent: Monday, September 19, 2016 4:31. PM

To: davidkugler@comcast.net; Edward Burke (eburke@bbp-chicage,com); Sarah A, Boeckman (sboeckman@bhp-
chicago.com); Donham, Cary E.; Kennedy, John; rprendergast@ripltd.com; mlayden@ripitd.com;
jnaber@tanermuchin.com

Ce: Clint; Ken; Michalene

Subject: Underwood, 13 CH 17450

Counsel;
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Please see the attached letter.

Ken Goldstein
Krlslov- & Assoclates, Ltd.
312-606-0500
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Ken '

From: Edward Burke <eburke@bbp-chicago.com>
Sent; Tuesday, September 20, 2016 12:30 PM
To; Clint; Ken; davidkugler@comcast.net; Sarah A, Boeckman; cdonham@taftlaw.com;

Jkennedy@taftlaw.com; rprendergast@ijpltd.com; mlayden@rjpltd.com;
Jnaber@lanermuchin.com

Ce: Michalene :

Subject: RE: Underwood, 13 CH 17450-Request for information as to the Funds' compliance with
the court's ruling,

Thank you for requesting my “simple advice”........my “simple advice” to you Is that my cllents, the Firemen’s Annuity
Fund and the Municipal Fund have at all times complied with thelr relevant statutory mandates and will continue to do
so. Further, my “simple advice” to you Is that you refrain from deliberately misrepresanting court proceedings in that
same Implicates and ralses questions as to YOur ethical BERAVIO ..o vmrrrrmoisscsm s assosssemers

From: Clint [mailto:Clint@krisloviaw.com]

 —-Senk: Tuesday, September 20, 2016 11:13 AM

To: Edward Burke; Ken; davidkugler@comcast.net; Sarah A, Boackman; cdonham@taftlaw.com; jkennedy@taftlaw.com;
iprendargast@ripltd.com; mlayden@rpltd.com; jnaber@ianermuchin.com
Ce: Mlchalene
| Subje%t: RE: Underwood, 13 CH 17450-Request for information as to the Funds' compliance with the court’s ruling,
E@ .
]
Aieridiculous accusations aside,
g@ﬁe%imply advise us what your cllent Funds have done or are doing to ensure that they provide a healthcare plan
%n'ng January 2017, for their retirees Class 1 and 2 {continued subsidy or not?) and Class 3 (participants/hire date
NRE23/1989) . '
~Par Jugge cohen's july 20 2016 Opinlon at page 9,
your chient Firemen and Municipal Funds are obliged to provide a healthcare plan for thelr retireas who were
participants in the Funds (l.e., hire date) on 8/23/1989; S
{I've caét and pasted from that order, and apologlze for any errors in Adobe Acrobat’s text recognition)

" [R—

B. The 1983 and 1985 Amendmenis to the Pension Code -
In 1983, the General Assembly amended the Pension Code fo require the Fire and Police
Funds to contract with one or more insurance carriers to provide group health care coverage for
their retirees. 2
The 1983 amendments also provided that the boards of the Fire and Police Funds were to
subsidize annuitants' monthly insurance premiums by contributing up to $55 pet month for
anauitants who were not qualified for Medicare and $21 per month for Medicare-qualified
annuitants through payments to the City, 3 . '
The 1983 amendments further stated that the basic moenthly premium for each annuitant
would be contributed by the City from the tax levy used to finance the Funds. If monthly
premiums for a chosen plan exceeded the maximum subsidized amount, the additiondl cost was .
to be deducted from the annuitant's monthly bencfit.4 ' :
The 1983 amendments were devoid of any provision setting forth an expiration date for
the benefits granted and the obligations accepted.
In 1985, the General Assembly amended the Pension Code to require the Laborers and

* Municipal Pension Funds to pay up to $25 per month of the annuitant's monthly premiums,s If
monthly premiums for a chosen plan exceeded the maximym subsidized amount, the annuitant

1



could elect to have the additional cost deducted from the annuitant's monthly benefit.6 If the

annyitant did not so elect, coverage would terminate,' -
While the 1985 amendment did not specify that the premiums would be funded by the

City's tax levy, the Illinois Pension Code specifies that the tax levy finances all of the Funds'

financial obligations under the Illinois Pension Code.8

The 1985 amendments also directed the Funds to approve a group health insurance plan

for the annuitants,o but provided that the approved healthcare plans wete not to be construed as

pension or retirement benefits under Article XIII, § 5 of the 1970 Illinois Constitution. 10

As with the 1983 amendments, absent from the 1985 amendments were any provision

setting forth an expiration date for the benefits granted and the obligations accepted.

And at the described hearing transcript, even the pages you cite show that the court disagreed with your premise and
understood that you/your Funds were going to comply.

Regardless, all that we are asking Is' what your client Funds have done or are doing to ensure that they provide a
healthcare plan for thelr 8/23/1889-participant retirees beginning January 2017.

It the answer Is “nothing”; please so state, Otherwise, please describe what your Fund clients are doing to comply with

L thelr-ahligations (as Judge Cohen describes them) to thelr 8/23/1989 participants.

As for the rest of your Intemperate emall; try to restrali yourself in the future.

' ~ Clint[Krislov
Hrislov & Associates, Lid.
{Zc|Opera Building, Suite 1300
@ﬁ @drtﬁh Wacker Drive

g}hg:ago, Nlinois 60606
Sgkphone: 312-606-0500
Facsimile: 312-739-1098
Webéxte* www.krisloviaw.com
Emaﬁ clint@krislovlaw.com

“From: Edward Burke [mallto:eburke@bbp-chicago.com]

Sent: Tuesday, September 20, 2016 9:08 AM

To: Ken; davidkugler@comcast.net; Sarah A, Boeckman; edonham@taftlaw.com; Jkennedy@tafttaw com;
iprendergast@ripltd.com; mlayden@rjplid,com; jnaber@lanermuchin.com

Ce: Clint; Michalene

Subject: RE: Underwood, 13 CH 17450

My dearest Clint.......The representations you assert in your Septemberid,2016 correspondence attached ta your emall
of even date are false and are known by you to be false. Please refer to transcript of proceedings dated august 31, 2016
at pages 35-40........Typical of your ethics PP msoenn o, €0

From: Ken [mailto:Ken@krisloviaw.com]

Sent: Monday, September 19, 2016 4:31 PM

To: davidkualer@comcast.net; Edward Burke; Sarah A, Boeckman cdonham@taﬂlaw com; jkennedy@taftiaw,com,
rprenderaast@ripltd.com; miayden@ripltd.com; jnaber@laner

Ca: Clint; Ken; Michalene

Subject: Underwood, 13 CH 17450

Counsel,



Tlease see the attached letter,

ken Goldstein
Krislov & Associates, Ltd,
312-606-0500
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From: Clint

Sent: Wednesday, November 23, 2016 9:31 AM

To: Ken = )
. Subject: FW: Underwood v City and Funds-A raquest-meabf response

From: Sarah A, Boeckman [malito;sboeckman@bbp-chlcago.com]
Sent: Wednesday, November 23, 2016 8:00 AM '

To: davidkugler@comeast,net; Naber, Jennifer '
Cc: Clint; Prendergast, Richard; Ken; Michael T. Layden; Edward Burke; jkennedy@taftlaw.com; cdonham@taftlaw.com;
Pation, Stephen; Michalene; Hamburger, Carol; Kenneth Hauser; Carole Brown; Michael Lappe; Brian Wright; James P.
Maloney,; Kurt Summers; Tuczak, Reging y

Subject: RE: Underwood v City and Funds-A request-

._Good Morning Clint,
| .
On behalt of the Firemen’s Annuity and Beneflt Fund of Chicago (the “FABF”) and the Municipal Employees’ Annujty and
BenefltiF'und of Chicago [the “MEABF") (collectivety the “Funds”), thank you for your November 18" email proposing a
] settlentent between the City, annultants and the Funds with respect to the coverage amounts In place pursuant to the
!,2003 settlement agreements. Please note that the Funds, through their respective Board of Trustees, are authorized
:%&W “to administer” and “to carry out” the provisions of Article 6 (FABF) and Article 8 {MEABF) of the illinois Pension
f:%e‘?dé '&:‘he Illinols legislature has from tlme to time enacted provisions and legislated certain limited annuitant
&ithcare subsidies for certain defined and fimited time periods which the respective said Funds have, at ali times, fully
%nﬂ ithfully “administeted” and “carried out” consistent with the Illinois Pension Code, Asyou know, the Funds are
& Realth and welfare plans and they have no powers or authority independent of relevant legislative authorizations
"and mahdates to create, negotiate, or enter into any contract with respect to healthcare benefits. As you know, the
terms of the 2003 settlement and any extension thereto, and the applicable provision of the Penslon Code codifying
such teyms, expires on December 31, 2016, As such, the Funds lack any statutory authority to provide the subsidy
. amounﬁs referred to in your November 18" email. Your settlement proposal was forwarded to the Board of Trusteas for
* . hethkunds and | was instructed to respectfully decline your proposal consistent with the response provided herein.

| hope you have an enjoyable holiday.

Thank you,
Sarah

Sarah A. Boeckman

Burke Burns & Pinelli, Litd.
70 West Madison

Suite 4300

Chicago, I1. 60602

(312) 5418600 {phone)

(312) 541-8603 (fax)
shoeckman@bbp-chicago.com

The information contained in this e-mail is from the law firm of Burke Burns & Pinelli, Ltd. and
may be privileged, confidential, and protected from disclosure. If you are not the intended
. .



From: davidkugler@comcast.net [mailto:davidkugler@comcast.net]

Sent: Sunday, November 20, 2016 4:41 PM !

To: Naber, Jennifer

Cet Krislov, Clinton; Prendergast, Richard; Ken; M]chael T L.ayden; Edward Burke, Sarah A, Boeckman;
Jkennedy @taftlaw.com; cdonham@taftiaw.com; Patton, Stephen; Michalene; Hamburger, Carol; Kenneth-Hauser; Carole
Brown; Michael Lappe; Brlan Wright; James P. Maloney; Kurt Summers; Tuczak, Regina

Subject: Re; Underwood v City and Funds-A request-

Clint, 1 have read the correspondence exchanged between (1) your office and Ms.Nabor and (2) the
Ietter you sent to retirees of the Police Fund. Without spaaking for the other Funds, the Police Fund,
created and empowered by legislative enactments. has and continues to be concerned about the
wellbeing of those who rendered long and dedicated service to the CPD and your failure to
acknowledge that in you writing to your clients ,Fund retirees, is disturbing, While the Fund , mindful
of Judge Cohn's comments and rulings which are now the subject of appeals,can only act w1th
authority givento it, | bslieve this Fund would want and expect me to attend any meeting with you or
others to engage, if possible, in an agreeable resolution.

..Pavid|R. Kugler

i
i
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3.‘:
IN THE CIRCUIT COURT OF COOK COQUNTY, ILLINOIS :
COUNTY DEPARTMENT ~ CHANCERY DIVISION

MICHAEL W, UNDERWCOD, et al., )

)
Plaintiffs,) h
)
vs, ) WNo. 13 CH 17450 :
)} Calendgar 13 g
CITY OF CHICAGO, a Municipal } i
Corporation, ) i
) ;
Defendant, } 3
} i
and ) i
) ;
Trustees of the Policemen's ) :
Annuity and Bsnefit Fund of ) §
Chlcago; Trustees of the ) %
B Piremen's Annulty and Benefit ) 2
| Fund of Chicago: Trustees of ) 4
i  the Municipal Employees! ) i
i  Annuity and Benefit Pund of } g
Chlcago; anhd Trustees of the ) 5
Laborers' & Retirement Board ) 5
Employees' Annuity and Benefit ) i
fund ¢f Chicago, et al., } i
) 1

Defendants.)

Record of proceedings had at the
hearing of the above-entitled cause, before the

Honorable NFRIL H. COHEN, one of the Judges of said

Court, on August 31, 2016, in Room 2308, Richard J.
Paley Cantar, Chicago, Illinois, commencing at

10:30 a,m.,
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Page 2 Page {
: APPEARANCES ! THE COURT; Underwood versus the City
] .
5 KRISLOY & ASSOCIATES, LTD, . of Chicago. For Micheel Underwood, .
4 20 North Wacker Drive, Suite 1300 MR, KRISLOV: Clint Kyislov Emd, with
: EJhio)ﬂ%o, Tineis 60606 ¢ me, Ken Golds{ein for the Plaintiffs.
312) 606-0500 5 . For the City of Chi
U BY: Mr, Clinton A, Kriglov 6 LiE I?I?El}]ﬁ;ERFg;\tshTe lly\tfy }(: C hl?ago.
lint@krisloviaw,com, ' + Richard Prendergasl,
2 ? Your Honor,
, Mr. Kenneth T, Goldstein ¢ THE COURT; For the Funds of the Clty
ki;‘(’:;(i%‘e“':‘ll“‘i:i‘i‘f‘;’s-f"’m *  of Chicago, Police and Firemen and Munlcipal
10 ’ e Bmployees,
:: IIZIICHARD I, PRENDERGAST, LTD, b MR, BURKE: Ed Burke for the Fireman's
1 Waost Washington Sireet, Suite 1100 iz F icipal Pund, and Dave Kugler for
12 Chiongo, Tinods 60602 . PuT'd and Ir\dl:wlpﬁ Furzl , B p ;veld ugler for the
u (312) 6410881 oliceinan’s Annuity and Benefit Fund,
18 BY: Mr. Richard ], Prendergast H THE COURT: Good morning,
y rprendergast@siplid.com, 15 MR. KENNEDY: Good mothing, John
“ for the City; ¢ Kennedy with Cary Donham for the Laborer's Fund,
bt} DAYID R, KUGLER & ASSOCIATES, LTD. 1 If1 may be oxpused, I have g 10:30
" 6160 North Cicero Avenue 1e matter, I don't think i('s been ealled yet.
2¢ Suits 308 19 C T Y i
-2} Chicag, Iilinois 60646 2o y T::E 3URT ou may do anything you
a2 (312) 363-3020 want, Mr, Kennedy.
#L BY: Mr. David R, Kugler 2 All right. Well, on the last date
u dfnviciI»:u%ar@com;:art.t;etl . w2 there wag an issue as o M1, Krislov asked for 304(a)
o the Trustees of the Policemen's 23 ;
Amnity and Benefit Fund of Chicago; 24 language a3 to, | b elieve, e\felgthillg. I
Annuity and Benelit Fund of Chieago; I'was at 2 quandary because I thought
Page 3 Page 5
t APPEARANCE S (Continued) ! that Mr, Krisloy's clients with r:egard to the first
z two classes, the Korshak and Windows retivees, had
% BURKE, BURNS & PINELL], LTD. o : '
& Three First Natlonal Pl;:ﬂ Suite 4300 : already been given everything he wanted, and
5 Chicngo, Lllinois 60602 ? 4 Mr, Krislov told me that's not true,
k {312) 541-8600 5 And 1 asked the patties 1o tall and
i BY: Mr, Edward J, Burke § fignre this out, and they can report back to me, and
o ?ﬁﬁﬁgﬂﬁﬁﬁmWMAMMy " they did at least as to subolass one and two,
! 8
and Boncfit Fund of Chicago; . And you also asked for 304(a) language
3 ! with regard to subelass four, correcl?
s TAET, STETTINIUS & HOLLISTER, LLP 10 MR, KRISLOV: Yes.
ta 111 Eost Wacker Drive, Suite 2800 u THE COURT: And there's that still
% Chicago, lllinols 60601 2 pending
B (312) 8364038 13 ' LOV: v 1 think
1 BY; Mr, Cary B, Donham . MR, KRISLOV; Actually, Ithink you
cdanham@taftlaw,com, ruled on that one,
15 15 THE COURT: DIid [ give it to you?
for the Trusiess of the Laborers’ & 16 MR, PRENDERGAST: It was denled as to
6 Igggggygﬁﬁna#g E_mplgyecs‘ Annuity and 17 subelass three,
. ot Lhicago. 18 THE COURT: 1t was denied as to
10 18 aubelass three because there were some issues of
19 20 fact, as T said, that I couldn’t disoern, I just
. 21 didn't have enough evidence, while I've recoived a
2 % status report and Pve received a letter from
2 23 Mr. Prendergast on behalf of the City and the Funds,
u = and that should be made part of the record as well,
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is being appealed, it iz not each ruling,

Page © Page 8 [
1 And I think I understand that there's ! THE COURT: You're not going to get it ’i
? g distinction in points of view, both practically and 2 as bo subclass three, EI
3 legally, from both sides. 3 MR, KRISLOV: You may not grant it. | E
1 What is it you want me to do today? ! think that your granting it with respect to a part of i
5 MR. KRISLOV: Grantus 304(a) language 5 your order may make jt effoctive if the order is i
¢ with respect to the claims of ¢lass one and two, § evel » :
" THE COURT: Based on what? 7 THE COURT: You oan argue anything you [}
® MR, KRISLOV: Based on your having B want before the appellate court - '
3 already held that they have a -- that all three « ® MR, KRISLOV: Iwill.
10 August 23, 1989, bires, which would include al! of 10 THE COURT: --I can't stop you from
1 tho olasses: One, Korshak; two, Windows; and, three, 1 dolng that, nor do I want to, You're entltled to,
12 the rest of the pre-8-23-89 hires have a siate 12 But it's this Court's ruling you're i
13 constftutional protection of beneflts that you heve 12 not entltled to 304 language with regard to subclass 3
14 outlined in your -~ you have degeribed in your 14 three because I don'l know whether the statute of
13 previous decision, b limitations appliss to subelgss three or not,
16 THE COURT: Well, I didn't rule -« 1 16 I don't have enough facts before me,
i didn't rule specifically as to what rights as to 17 There's no way I can maks an opinion about that, ora |
18 subclass three, Bverything is still up in the air, 18 miling about that as & matier of law because I don't
MR, KRISLOV: Well, as I understand 18 what the facts are yet, T do not know what thoy knew i
your tulings, the way that you ruled was -- and in Ll or what they didn't know with regard to their
' your clarification ruling in March, yout position is 2 abilities to -- with regard to their rights — their 3;
A that what they are protected In is Just what the 2 ability to assert thelr rights, whether they know
T statute required, what the pension amendment in = they should have or not. i
" effsot on their -~ during their participation u Lthink I macfe that clear in my
(]
§ Page 7 Page §
H
: requires, No more, no less, t opinion, and there's just nothing T can say about
: We obviously disagree on that poini, 2 that. If that's not resclved, then it's been my :
but that is a decision of law, which it Is an ? understanding of 304(a) that you're not entitled to
! appropriate time for the appellate court to weigh in, ! appeal something thai's not been decided by me, i
§ or, as I say at my checkup, I'd sort of like to get a 3 But you do what you want to do, You
second opinion, And I think I -~ § will anytway, and that's what you wanted, You'renot
THE COURT: Yesh, I know, Iknow you ! gotting 304 language with regard fo subclass thres, i
; do, " Igave it to you with regard to subclass fou, :
§ MR, KRISLOV: And I think it's an ® Now let's deal with subclass one and ¢
1o approptiate time -- 1 wo, :
u THE COURT; But with regard to n MR, KRISLOV: Okay. g
12 subclass three, there are dssues of fact yot to be 1z THE COURT: I dismissed them, :
» determined. 13 MR, KRISLOV: You dismissed them ns -
i4 MR. KRISLOV: Maybe so, but -- 14 meot because you said that had City was giving them [
18 THE COURT: So it's not tipe for 1% all the relief that they had wanted, ' :
16 review, 16 It s clear, if you take what
17 MR. KRISLOV: It i3 ripe for review v Mr, Prendergast told you the last time, they're not, ;
18 because, number one, 304{a) requires that there be a 18 What Mr, Prendergest told you the last time - i
1e claim that has been dismissed compleiely, with 18 THE COURT: They're giving them 55 8
0 prejudice. You have done that, certainly - 20 percent increage, right? g
2 THE COURT: Not with regard to 21 MR, KRISLOV: No. .
2 subclass thiee. & MR. PRENDERGAST; Contribution, i
22 MR, KRISLOV: Tt is the judgment that z THE CQURT: Conirtbution,
Z4 24

MR, KRISLOV: What they are giving is
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Page 10

Page 12

! a plan of some sort with the City obligating ! THE COURT: One second, Leime get
2 itself -~ no, sorry - gratuitously giving up to 55 Z there, bocause T was reading.
3 peroent of projected expenses - sorny -- of 3 MR. KRISLOV: Page three of our file,
' projected costs, E ! THE COURT: Yes, pagoe three,
® What he told you the last time was 5 MR, KRISLOY: You said, "Clint, as |
€ that they're getting the 2003 to *13 settlement, § told yon, Clint, T believe -"
T That is not what they are getting, ? THE COURT: Which line number, please?
B MR.. PRENDERGAST: That's not what T 8 MR, KRISLOY; It is on page 44, line
s told him, o nine - line eight.
10 MR, KRISLOV: Yes, I have quotes in 0 THE COURT; Got it,
n the filings, i MR, KRISLOV: "I belleve the City has
1z THE COURT: T read what you sald, 1e agreed to covet them entirely pursuant to the
13 MR. KRISLOV: The difference between 13 agreement, pursnant to the sottlemnent agreement, And
H the 2003 settlomont and what they are getting are the H you tell me that's not the case.”
18 following: Number one, the premiums fa retirees were 13 The differance between the ssttlement
16 calculated based on projections and reconciled so 16 agreement terms and what they're providing is about
17 that - because the prolections have always, in every " $5 million dollars & year in overcharges fo
18 single year, furned put to be millicns of dollars 18 participanis, And that's because Segal makes his
1 above what the acfual costs wers, 19 projections, He's always projected them high, and so
e THE COURT; Let ne ask you a questlon, 20 they run the calculation, and they charge the
2 Mr, Krislov, # annuitants 45 percent of what the overall costs are,
& MR. KRISLOV! Yes, 22 That 45 -- and tha's what we'te
2 THE COURT: My opinion of July 1st, 23 really looking ot. And so if the City's -- if the
B 2015, which Mr. Prendergast attached to his letter, 24 overall projections are high, the 45 percent of the
Page 11 Page 13
. indicates and haolds that you missed the boat in terms ! overall projJections will be high as well, as they
4 of trying to enforce the settlement agroement and 2 have been in cvery single one of the ten years of the
2 or at lenst that I wasn't poing to do that, so — 3 settletnent,
4 especlally with regard to tho audit that you're ! The audit and reconciliation are
B talking aboul now, 5 critical to making sure that if retivees have a
9 . S0 what is -- Mr, Prendergast is 8 package of —- have a plan with cost sharing, which
7 arguing that you're not entitled to that audit K they're saying, that they get an accurate count,
y because the time for you to have requested that was 8 And it's not Just our speculation. [t
S before the case was dismissed with prejudice in 2003, ® is In every single year, And it is not just in the
10 and the settlement agreeinent terminated on Juno 30th, to beginning. In the last year and a half, 1t totaled
i 2013, right? H $8.5 million in overcharges which had to be refunded.
7 MR. KRISLOV: We did request that, We 1z THE COURT: Okay. So you're bringing
13 were denied that, and that Is on appeal. That's not 13 to the Court's attention and making of yecord that
1 what we're talking about, B what the City is offering now is not to completely
L5 What we're talking about is what the 15 cover them pursuant to the settlement agresment,
18 City is presently commlitied to providing, And 18 MR. KRISLOV; Right.
o Mr. Prendergast sald at our last hearing - becguse r THE COURT; All right. Even though
18 you said, "Because the City has agreed to cover them, 1e Mr. Prendorgast said Jt. When [ sald, as you
1w [ accepted that as to sompletely cover them pursuant 18 excerpted In your position, that Mr, Prendergast told
20 to the settlement agreement. Am I wrong? 2t me the City was going to cover them, and T acocpted
2 "Mr, Prendergast: No, you're not 21 that as to completely eover them pursuant fo the
22 wrong, Your Honar. 22 settlement agreement. And I asked Mr. Prendergast,
23 23

24

"As 1 told you later on - and this
is at page 44,

n
A
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Page 14 Page 16 [
t Soyou're just holding Mr, Prendergast t to me, doesn't apply at this point, :
2 to what he said, Is that {7 2 Toll me why I'm wrong, 4
3 MR, KRISLOV: Iam In that respect, 3 MR, KRISLOV: Thres reasons, ;
‘ yes. o ' First Is with respect to the pre-19 -- ]
y THE COURT: So let me ask you another ®  the pre-August 23, 1989, hires, thely statute did not™ [
8 guestion, ¢ have a time limit. i
1 MR, KRISLOV: There's more roason, but ? THE COURT: Well, thaf's to be argued,
B Pm glad to answer your question. ¢ Tunderstand that, T'm not arguing the substance of
s THE COURT; Oh, thank you, ®  the oase right now,
1o One of the things I did not deal with o MR, KRISLOV: Fair enough,
" with regard to the motion to dismiss based on the H THE COURT: I'n saying I haven't dealt
12 statute of limitations argument is class one and 12 with it, and I haven't written on it because |
13 class two, the Korshak and Windows olass, Thaven't 13 thought there was an agreement, or at least I thought
14 even dealt with that. 14 the City was, you know, saying, okay, we're covering
is And the reason I didn't do that is 1s class ong and class two, desplte thelr statute of
16 beocause it was mood, I felt, 16 limitatfons argument,
17 You're now tglling me it's not moot 1 But what you're getting to is the
18 because your clients in those two classes are not 18 substance of whether the siatute of Hmitations
[ gettlng that which they foel they're entitled to ¥ applles or not, which is fine, And I want you to get
' 2“‘*! under the settlement agresment, correct? 20 tolt, bul t's premature, I stlll have to write A
A MR. KRISLOV: Yes, . gbout it and maybe even invite another briefing only g
k& THE COURT: So what I'm telling you, 22 on that one issve,
3 Clint, is that before you get 304(a) language on 23 Go ahead, What's the other issue?
“: that, don’t you think I shoufd - or I think I should 24 What's the other argument?
i
i Page 15 Page 17 :
_‘; deal with the statute of limitations argument, ! MR. KRISLOV: With respeot to ¢clasy
B MR, KRISLOV; No, And I'l tell you 2 cne and class two, I don't beliove they're making --
‘ég why, g Mr. Prendorgast may correct me, but 1 don't think
' THE COURT: Woell, sure. Tell me why I 4 they're making a statute of [imitations argument with
shouldn't deal with a defense to the City paying your § respect to the Korshak and Windows classes,
' ] clients anything becguse the statute of limitations 6 THE COURT: That may be, but I'll get
é has run. And I didn't deal with it pending because ! to that in the -
g of what I considered to be the City's position that 3 MR. KRISLOV: Well, it isn't - your
1B they're going to give your client a 55 percent § entertaining it, your inviting it isn't appropriate.
0 increass, 1e No offense,
1 Olcay. If that's the case, I feel, and n THE COURT: Mo offense taken. None at
12 1 feel strongly, I should deal with the statute of 12 all.
3 [imitations argument. 13 But ] actually didn't lock to sec
B And lt may very well be, and you may 1 whether he did or not. 1 Just remeimber the statute
15 very well disagres with me, or the City might, that [ 1 of limitations argument, and T don't recall whether
e come down one way or the other, U'll have to denl 16 he did or not.
1 with that, ¥ You may very well be right, but it may
13 But it seems to me before you get the 18 be that he didn't because he thought that he was
te 304(a) language, it seoms to me I should deal with 18 giving you everything that they're entitied to
20 the statute of limitations defense raised by the City 20 anyway. Tdon't know.
& as to whether your clients should get anything, I @ I'll enterialn all positions and make
2 haven't written on that, 2 a decigion abowt that,
2 ~ So there's an Issue that's still 2 What's your third one?
2" viable, which is another reason that 304(e), it seems 24 MR, KRISLOV: Number two is that it is
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Page 18 Page 20
L & question of law, not a question of fact, I think ! Corporation Counsel.
? you have ruled thet your view is that this is & z And 1 asked you if you wanted me to
3 question of fact to be determined, right? 3 recuse myself, and you gaid thai's not necessary, I
1 THE COURT: What are you talking i believe. And I beliove the rocord shows that,
5 about? b And belleve me ~ s0 that's what I
& MR, KRISLOV: I beliave it is & 4 fivst heard, and I belleve you've waived that for
7 question of law that has been addressed, and you ? that reason.
8 have - you rejected if the first time around, They § And, secondly, I can tell you, it wlll
2 tried to reraise it not as a reconsideration, but ® not be the flrst time that T disagres with my now
e whatever, You had, in your last decision in Jyly - Lo wife ag to ber position baok then, And it's largely
n I think it was July 9th -- 11 irrelevant,
12 THE COURT; Yes. 12 But if you think I'm prejudiced
B MR, KRISLOV; July 21st, 13 because of that, then you can file the right motion,
1 THE COURT: The July decision, 1 and Tinviie you to do so. I don't take it
18 MR. KRISLOV; In the July decision you 16 personally, howsver personally it's meant, And you
16 indicate that it's a question of fget as to intent, ¢ pot do what vou got to do. ‘That's fine,
v what the parties intended, and that you view it asa v But with regard to your belfef that T
18 fact question rather than a law question, '™ have to iscuse myself, for the reasons enunciated,
o AndI-- ¥ it's denjed, subject to you filing & written motion,
7 THE COURT: No, Italked about 2 and I reconsider it.
#1 whethor there was a contract or not, 2 MR, KRISLOV: Twill, T will,
& MR. KRISLOV: No, I think you talked a2 Can T make one gorrection to what T
73 about - I think what you said Is that - ®7  boeliove you stated {s my position?
# THE COURT: Let's assutne -- go on with 24 THE COURT: Sure.
Page 19 Page 21
t your argument. Go ahend, ! MR. KRISLOV: My position is not
2 MR, KRISLOV: Number three Ia if'it 13 ? because just because she was then ~~ and 1 frankly
i 8 fact question, T belleve you must recuse yourseif ! don't know whether she was married to you then or
: then, ! not,
s THE COURT: Why? b THE CQURT: She wasn't,
8 MR, KRISLOV: Because the City's 5 MR. KRISLOV: The lssue is there may
7 intent in that agreement at the time it was entered, ? be -- there may have to be testimony as to what the
¢ that's the time during which the Court's spouse was e parties’ infention was al the time of the first
o either the Corporation Counsel or the assigtent ® Korshak seitlement,
0 Corporation Counset and made public statements to the 9 That would involve me, possibly
1 press - t Mr. Ford, who's represented the Police Fund, Judson
12 THE COURT: DId she? L2 Miner,
13 MR. KRISLOV: Yes. B THE COURT: Susan didn't work for
1 THE COURT: Well, [ have no idea. [ L4 Judson Miner, ' :
¥ wasn't marrled to the womean et the time, 18 MR, KRISLOVY: Well, Susan was there at
16 is

17
pi:g
19
20
21
22
23
21

MR. KRISLOV: Tt doesn't matisr,

THE COURT; Well, It does matter. You
can make your arguiment, You can maeke your motlon in
writing,

But you may recall, because 1
certainly do, (het at the beginning of this case when
it first gcame before me, I apprised on the record
that 1 was marvied {o 8 waman, currently, who was
then, but I wasn't married to her then, the
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the time -~ .
THE COURT: She¢ wasn't there while
Judson Mincr was there --

MR. KRISLOYV; She made stataments
regarding the settleinent «

THE COURT: You can file your motion,
but 'l tell you this --

(Simultanecus colloquy.)

THE COURT: Excuse me, With regard io
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Page 22 Page 24 J
t your supposition and speculation that Susan might be : « I have ctiticisms of the so-called status report, ¢
z 8 witness in this case, which I don't ses, to be 2 I'm not going to get Info this back~-and-forth stuft, #
2 quite honest, but assuming that your speculation is s But I do want io comment on the :
a wotrisome to you, the oase law, as I understand it, ! suggestion that when you asked *Was [ wrong about the 5
& is that [ do not have to recuse myself basod on 8 Korshek and Windows clagses?" 1 said, "Ne, you're é
&  speculation, *  pght® 8o let me address that, ;
? When the time comes, and If the time ? THE COURT: "Yes. :
8 comes that there's got to be a hearing and I thinl 1 o MR, PRENDERGAST: Frankly, ! believe :
g need to recuse mysslf based on that rathet than ? that's somewhat -- although he's going beyond the
10 ruling on the credibility of my wife, T will, But1 10 ability to shock me with this motion to recuse, but
1 think it's premature, se l's denled for those 1 I'l] stick with this one, beeause I see it directly
12 roRsoNs, 1z as being a motlon, not anything else, 2
n But subject to - again, without 1 When [ sadd no, 1 sald - I wasp't ;
1 prejudice, subject to you raising it should the 1 saylng that the 2003 agreement continued on s their :
1e time -- the moment arise for the need to do se, and ¥ seftlement. Idon't think that the Court ever ;
18 I'l! certainly reconsider it. 5 Interpreted that,
1 MR, KRISLOV: 8o I understend that you 7 The question was are they getiing -
e are denying -- are you denying 304(s) language with 9 THE COURT: The benefits,
s respeet to count one for classes one and twa? 19 MR. PRENDERGAST: The beneflts, right,
I THE COURT: P'm denying it -- you've 2 And the benefits, by the way, are not procedural.
2 got it as to subolass four, Ti's denied aato 21 They've 35 percent - :
22 subclass three because there's lssues of fact to be 22 THE COURT: Well, Mr. Krisloy says no, 5
3 determined, Hke who are these people and whether 73 He aays that the benofits of the sefttement agreement
2 they received notice or not, or whether they should e include  reconeiliation, and he took you fo say that :
: Page 23 Page 25 :
! affirm something or not to assert their rights, and ' you were agreelng to give thein all the benefiis of
1 2§ about that I haven't opined on it, z tho seillement agreement, That's what he said, |
Y And with vegard to class one and two, 3 MR, PRENDERGAST: But what I'm saying
K the Korshak and Windows ctass, I wlll wait to hear 4 15 that - what I was referring to was what is
. ftom M, Prendergast, T think thet's only falr, & proteoting the pension olause, which is the benefit
§ I've read what he has fo say. And ¢ of pension monoys, meaning the contribution from the
7 what he had to say that I keyed on, just so you know, 7 City. And [ wanito be olear on that,
? is that T've already ruled that the -- they'te ’ THE COURT: So let me ask you your
________ 1 dismissed because tho portlons of - in my ? positlon, And you are cleat on that. 1fyou « if ]
10 July Ust, 2015, order, T already ruled that the 10 agree with you that that's what you have glven, and
1 necessity of an audit has gone by and that the tarms R if 1 again reaffinn my order of July 1st, 2015,
12 of'the settlement agreement have -- are no longer 1z that the ability of subolass one, subelass two, to
13 subject to litigation, 13 argue the terms of the agreement or its extension has
u But I'll Hsten ta what 1" passed, then don't you agree that they're entitled (o
18 Mr, Prendergast has to say and what you have to say i 304(a) language? Because it's no longer, from your
18 in response, ts point of view, viable, right?
1 MR, PRENDERGAST: Your Honor, | don't 17 MR, PRENDERGAST: Thaf's correct,
o want to reiterale an that, We've spent a lot of 18 THE COURT: So why aren't they ;
19 extensive ting - 19 entitled to appeal it? 5
20 THE.COURT; Youmay do so, 20 ) MR, PRENDERGAST: Actually, Your ;
2 MR. PRENDERGAST; « just for the at Honor, I think you make a very good pofnt, becauss -- 3
= record, 2 if only for this reason, We've resisted 304(n)
# (Simultaneous colloguy.) # language because of all the plecemeal arguments and 3
u MR, PRENDERGAST: And I'm not going to 24 averyihing else, Bul you've granted the 304({n) F
i
7 (Pages 22 to 25)
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20
23
2%
23
24

while the statute of limitations argument - 1 really
haven't thonght throughi that, | had no idea that was
coming up today.

THE COURT: Well, it's what I've been
thinking about. IUs nol -~ T don't know whether you
raisod It or not. I didn't look brck to see. But
Mr. Krisloy is right. Ifyou didn' raise it, then

18
20
21
22
23
24
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Page 26 Page 28
' language for - X you didn't roise it. But we'll see, and we'll et
2 THE COURT: Subclass four, 2 things He,
3 MR, FRENDERGAST; -- subclass four, 3 So did you wani to say anything else
1 50 he's going to go up, ! for the record, Richard? .
§ THE COURT; Yeah, and he's golng to go & MR, PRENDERGAST: No, Your Honor, 1
s up anyway, and he's entitled to do that, And so why 8 don't think I have anything that has to be added. 1
? not have subclags one, subclass two up there as well? 7 did have some prepared remarks, but I thinl the Court
8 MR. PRENDERGAST; And 1'll tell you 8 is very close to granting 304 language on one and
’ why, And L certainly haven't conferred with the ® two --
10 client, but I think our position on that is clsar. Lo THE COURT: And four,
u Sinoe it's golng up anyway, and since u MR, PRENDERGAST: - and four, and the
12 I know from past dealings that regardless of whether L2 dismissal stands, and wo'll proceed with the case on
1a you give 304(a) language on one and two, he's going L3 subclass thres.
u to argue one and two anyway, and we're going to have 1 THE COURT: That's going to be my
i to respond. ¥ order, And that's Just what you asked for, And you
16 THE COURT: That's respeot, 1 think, 16 can -- that gives you leave to do all sorts of things
1 MR, KRISLOV: It may be backhanded, v that you want to do before the appellate court with
) 13 but I'll take it as & compliment. 18 regard to subclass one, two, and four,
(. 2 WR. PRENDBRGAST: { really mean that 1 What do you want to do with regard to
e E: based upon what we -~ the history and history of 20 subclass three, Cling?
f 2 protocel, we know what {3 going to happen, &l MR, KRISLOV: 1 would like 304(m)
i# So the Court has dismissed the claims g2 language with regard to subclass thres as well,
2 with respect to Count 1 and 2, and propserly so. And - bacause bringlng this is up as a whole package la fhe
& I wouid like to address why {t's properly so, e best way to deal it In a tmely fashion,
Page 27 Page 29
briefly, ! Subclass three is at the -- they are
; But putting in 304 language on a 2 the most precarious group, I guess, at the moment
dismissal is not going to ehange the composition of ? than subclass four, obviously,
the appeal we take, And so it's simply a procedural a But subclass three, the City has made
maiter. 8 it clear, they're not doing anything for them after
THE COURT: Right. And nlso It gets 8 the end of the year, They're not gelting a subsidy.
it before the court much sooner than it wouid ? And as a matter of law, if they are -~ you have ruled
} otherwise, v that they have a constitutional entitlement, whiis wo
) | R MR, PRENDERGAST: And that's 2 disagree over whether the statute of limitations has
( 1o preciscly -- 1o already been resolved, could be Implicated, the
' 1 THE COURT: And these folks have, 1 merlts will drive this one, and the whole packago
12 seems fo me, a right to know what is going to happan 12 should be bofore the appellate court so it can be
13 in terms of what they have to save for and what 13 decided for everybody in sufficient time
4 ohoices they have to make with regard to ACA options 1 THE COURT: Or not.
15 or not, and I'd like them to know thai us soon as 18 MR. KRISLOV; Or not -~ well, they
16 possible, 16 wlll deeide it for everybody,
1 MR, PRENDERGAST: And your point, that 1 THE COURT:; Not necessarily.
13 18

MR, KRISLOV: Whatever they decide. |
coOngur,

THE COURT: What's the City's
puosition?

MR, PRENDERGAST: Well, let mo just
8y —
THE COURT: We'rs talking about

TR A ntimn
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Page 32
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told me you have no objection.

MR, PRENDERGAST: Well, [ den't know
how if can be -~ ag a matter of law, I dont know
that the Court can enter 304(g) -

22
23
24

1 subclass three, 1 THE COURT: Well, now, Richard, I
? MR, PRENDERGAST: Going back to the 2 agree with you, and I've think I made that record all
: days of Judge Green, Mr, Krislov has a tendency to 3 along, There ls nothing o appeal. T haven't made
4 use dispositions on motions to dismiss s If thoy are 1 any findings of facf, and [ haven't iade any findings
8 issued on the morits of the case, and I just want to s of law, and no Judgments have been entered with
5 state for the record, wo've never gone Into that - ¢ regard fo subclass three,
! THE COURT: Well, that's because b But I don't see how it is subject o
¢ that's what the law says - B appeal, and the appellate court will note that on
8 MR. PRENDERGAST; That's right, o their own, and they'll either agree with me or nof.
10 (Simultaneous colloquy.) 1o And then they can iake me to lask, as they will, for
" THE COURT; -- a motlon to dismiss 1t granting thls language that you Just 5 Tew seconds
12 isn't a judgment on the merlts of the case, so 1 12 ago agreed to,
13 don't know how you can appeal i, 12 8o I'm going to grant It, and then
14 But go ahead. 1 everything's before them, and they're golng (o send
18 MR, PRENDERGAST; And to the point on 18 things back anyway. And it gives Mr, Krislov the
16 subclass four - no, I mean subclass three - we're 16 opportunity to do thal which he wants for his
1 going to be up there on everything elge, Judge, 1 1 clients,
1 don't care, 10 I think sometimes the parties forget
19 THE COURT: He doesn't care, ¥ to remember that we've dealing with human belngs, and
__,_2.1 MR, PRENDERGAST: I do care, but - 20 it's Importani for them to know what they're going to
“ THE COURT; Granted. 21 do.
# MR, PRENDERGAST; Fine, e And by the way, these are not young
7 THE COURT: All right. I will, 2 humen betngs., These are people who are sbout to
2“% however, say it was a motion to dismiss, and it 24 enter Into retirement In terms of subclass thres, and
| Page 31 Page 33
'I was - fhere are factual sitvations thet 1t was : they need fo know what it is they have to do, and
“i not -- well, my ruling on subclnss three is my rling 2 they need to know their rights,
on subelass three, T don't think if's right, but you 3 So if the nppeliate court can do that,
)y want It. Fe doesn't care, You got it, 4 great. 1don't think they can. But Mr, Krisloy
‘ MR, KRISLOYV: Thank you. § wants it before them, and you didn't objecs untif you
1 ) THE COURT: You're welcome, é siarted to baoktrack, In fact, you agreed to ii.
L MR, KRISLOV: Okay, Just so we've got * So I'm going to stick with your
j tho clear oufline of the scorecard on everything so 0 original position, And I assume that the appsllate
we don't have any disagropments -- s conrt's goitg to knock it back to me,
10 MR, BURKE: Well, I'd like to 0 But nothing -- I would have entered a
1 address - 1 stoy anyway, Richard, with regard to subelass thres,
2 MR, PRENDERGAST! If1 can Just say - 12 because T expect something to come back maybs with
1 Judge, Tet me baok off g litle bif on what | sald, 13 regard to -- well, anyway, and if they only knock
H Subelass three s denied? The motion u baok subclass three, great. If they knock back
18 to dismiss was denied? 15 subelass one and two, fine, We'll sec.
16 THE COURT: Yes, it was, 16 MR, FRENDERGAST: Judge, inay [ just,
i MR. PRENDERGAST: So I donknow how " for my own benefit?
18 he can appeal it, so - 18 THE COURT: Of vourse you may,
v THE COURT: And you can make that te MR, PRENDERGAST: When I said T don't
2 argument on appeal, and T guess you will, You just 20 care gbout 304, what I meant to convey was it doesn't
21 21

make any differenos to me whether we've argning on
three classes or four because we'te golng (o be
arpuing, But1 do not want this reeoid to reflect a
walver,
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what this Court is ruling. Is it the 2000 « 1983,
1985 statutes, or is it some interpretation of this
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! And if thers is a waliver, ot a notion ! letter?
z of a waiver, I want to olar{fy I''n not waiving 2 So that on appeal, for the record, on
3 anything. All I'm saying is this, and I'm saying 3 appesl, [ would like the Court to clarify,
' this for the record: The reason that I betieve you i MR. KRISLOV: Can I weigh in on that?
5 cannot -- no matter wheiher 1 like it or not -- enter s I think 1 can give some clarity to what I think the
& a 304(n) finding fs because -- & Court oither would rule or may rule,
K THE COURT; That's the subclass, ! MR, BURKE; Not would rule, Judge,
& MR, PRENDERGAST: Yes - is because 8 THE COURT: Well, 1 uled under the
? you denfed the motian fo dismiss, and he has nothing ? 1983 and 1985 statutes. I didn't rule based on that
1o to appeal, 10 May 2013 lefter,
1 THE CQURT: Sure. I agree with you, 1 And you don't need to speoulnie,
7 MR, PRENDERGAST: Thank you, 1 Mr. Kilslov, or be & mind reader with regard to me,
1 THE COURT: And I did not take your 1 That's what I sad In my opinions over and over
1 stetement as being a walver, 1 took it ns being, u again, and I'm saying it again now,
1é actuslly, & ~ as you said before, you're 15 Il's your position, based upon your
16 modifying -- the preface was he's going fo do it 18 consultation with the City, as T understand I, that
by anyway. And so that's how I fook it, v you consider that letier fo be somehow a binding
18 MR. PRENDERGAST: Thank you, 1o coniract that changed the terms that the City is -~
1 THE COURT: And that's how I still 19 has voluntarlly agreed to accept.
“ take it, 20 Thal's not before me, That wasn't
& I do not consider i to be a waiver, # raised before me. That's Just stalenients that have
22 I still consider you to have abjested with rogard to a been made in your submissions to me, and I understand
3 thet; 1s that correct? a3 what you're saying, And it's not important for me to
24 MR, PRENDERGAST: Thai's correct, Your Ra agree or disagres about that since no one has ever
" j Page 35 Page 37
[}
i Honor, ! filed anything in front of me with regard to that,
3 THE CQURT: And Mr. Krisloy can argue & Whet was filod wes whethoer there
3§ anything he wants, and he's going to, and that's 3 was - what the parties' obligations were under the
i fine, as it should be, 1 '83 and '85 amendments to the Pension Code and the
But T'm going to grant 304(a) language § agreeiments and the ones thereafler.
; a$ to all the classes, there being no just reason fo g And I made that clear over and over
ij delay enforcement of an appeal of all of these ? and over again in many written opinfons. And there's
) orders, and we'll sce what happens, And I wish you 8 no reason for me to say otherwise now, There's
5 well, o nothing that you seid that changes my opinion.
0 Yes, Mr, Burke, 10 But you want to talk. Go ahead,
n MR, BURKE; Judge, I have -- my u MR, KRISLOV: Here's what Mr, Burke's :
2 understanding of your rulings on 1983, 1985 siatutes e peint rajses,
13 is that was a [Hetime benefit, 13 You ruled that class one and class two
H What that benefit is is altopether M have a permanent benefit, and it protects them 2
18 differcnt from the benefits that are set out In this 15 from - the benefit ~- J
18 letter of May 13, 2013, to which the funds had no 16 THE COURT: Beeause there's was no
17 business agreeing or belng part of, o time limitation,
1o And the reason I raise that, Your i MR. KRISLOY: Correct, At least, no
19 Honor, is that there is a subsidy under the old 19 more, no less, We have a difference of opinion on :";
e agreoment. That subsidy is gone, and, therefore, 20 that, Bui Mr. Burke is saying thoy're stopping that
! that is an enormous expense o the funds. P subsidy at the end of the year, even for the class
:j And 1 think that it's not clear thal 22 one and olass two people,

)
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t THE COURT: Well, my ruling was that ! 20137
2 It is -- and I was olear on thia, and the City ngrees 2 THE COURT; Idon't find the City's
3 with me, and the Funds disagree with me -- maybe they 3 letter -+ I'm not making any ruling upon the legal
! should ask me {o recuse myself -~ but was tha it is 1 obligation - the iogal affect of that letter because
® the Funds' obligation under the '83 and '35 statute 5 no one has asked me - '
s that the City has o levy taxes to support (hat == 1 & MR, BURKE: That's what I want,
! Just looked af this -- af the language of the ? That's all T asked.
# amendments and enforee it, B THE COURT: -- and the record is
¢ So that hasn't changed. And T lhe 8 clear,
0 Funds are golng fe do something, then the funds are lo Thete you go, Mr, Krislov, are you
u going to do something, and I'll awali any motions 1 pleased?
M with regard to that, 12 MR, KRISLOV: I'm happy,
13 But my order was clear with regard to 13 THE COURT: He's happy. Okay. What
u that, 1 else do you want ftom me?
18 MR, KRISLOY: And T think Mr, Burke's 18 MR, DONHAM: I just want to say that
16 statement 3 this they're not going to coniply with 16 I'd like to be on the recotd that we object to the
1 that order, 1 304(a) finding, We understand that you've -- Your
13 THE COURT: T don't know that he said 18 Honor's ruling, but I don't want there to be any
1 that, T didn't hear him saying that. I didn't hear 1o doubt that we object to the Rule 304(a) finding with
E him say that he was about fo violate my order. 2 regard to subclass three for a number of reasons,
7 I do understand his disagresment with 21 THE COURT: Yes, And your objection
2 wiy order, and T can understand why he doss, I don't 22 is noted, and I agree with your objection, But your
23 agree thet he's right, but there you go. 3 objection s not good enough to counteract what 1
e MR, KRISLOV: 'd like to know. If 24 vead the City as saying,
Paga 39 Page 41
A they're going to end the subsidy at the end of the ! They have -- without waiving their
k yeal, then this makes it acuie that we do need a 2 same position, that it's going to be before the court
3 preliminary injonction, 3 anyway, I balieve the court is going to bring -
§ We restate our request previously in 4 throw that back to me. I also believe they should,
g order tu protect the participants while these matters 8 And so ffanyone's at fauli, it's me for granting
E are being sorted out, g 304(n) langunge s lo subcelass three,
] THRE COURT: Mr, Burke? ? But us Mt, Prendergast aliuded to,
4 . MR, BURKE: Judge, again, T just want i it's going to be argued by Mr, Krislov anyway, And
|3 to make it cleqr on the record, what is this Courl's s let the court do what the cowrt's going to do. I
10 ruling if It's going to go up? What's the Court's 10 think Mr, Krislov, it's clear, needs a statement from
H ruling on 1983 and '§57 “ 8 higher court before he will -- as to subclass three
12 THE COURT: Iiold you - 2 befors he gives up, because he's fenacions, and
1 MR, BURKE; It's - 13 that's who he 1s, and that's why they've hired him,
1 THE COURT: -- Mr, Burke, it's in my H and that's why people like hit,
15 opinion nat onee, not twice, but at least three 15 And T told you befote, Mr, Krisloy,
1 times, you got to do it. 18 don't, please, take nny statement I make in terms of
11 MR, BURKE: T agree, 11 this case as anything less than respect for you and
1 THE COURT: Allrvight, He agrees. 19 the job that you do,
e MR. BURKE: We have no problem with 19 So I'm going to Ist him to do that,
#e it. 20 and your abjection ls noted with all the statements I
2 THE COURT: He's pot no problem, at made, all tho statemenis Mr, Prendergnst has made,
b MR, BURKE; My problem is how does #2 and I don't want to review this anymore,
Al that make sense in connection with the letter, the 23 So go ahead. What?
2 City's leiter, not the Funds', the City's lettor in a8 MR. FRENDERGAST; Just when you read
R TR Er S e o T g et e e 1 e s e
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! the teanseript to hear what you just said now about ! anything until I find out that either 'm right or
z the City's position, And I belleve you indicated ? you're right with regard fe classes one through four,
3 earlier you regard the City's position to be an 3 If I have to go on with those maiters,
A objection, i then I wilt require them fo answer forthwith, But
& THE COURT: I do, 8 it's silly to do so before they nesd 1o,
§ MR. PRENDERGAST; Not a walver, 6 MR, KRISLOV: No, because -~ and
? THE COURT; There's no walver, 1 here's why 1 disagree. If you're right on the law,
’ Thete's an objsction by the City or by the Funds. g they still have to reapond to what the facts are, If
’ MR. PRENDERGAST: Secondly, Your ? they admit most of the faefs in the complaint that
1o Honor, eartier you talked about whether we thought 10 give rise 10 it, Y mean, i's only been 30 years,
1 there was going to be no 304(a) finding on the class, u They can -- they filed an answer in Korshak, They
2 THE COURT: Which class? 12 can file an answer here, There's nothing --
13 MR, PRENDERGAST: Suboluss three, that | 17 THE COURT; Well, but that's not trus
1 as we go forward with the appeal, you were going fo R in total, If my dismissal of class one and class two
18 stay proceedings on that, 14 Is right, then they don't have to respond o the i
18 THE COURT: Yes. Y6 gomplaint with regard to class one and class two. i
1 MR. PRENDERGAST; Now we're going v If I'm wrong with regatd to subclass
1 forward with the appeal, and I belleve the 18 four and it is out for some reason, then they don't i
b proceedings should be stayed unifl such time as the 1 have to respond to that,
[ coutt of appeals has the chance fo give -- 20 You know, we're not -~ I'd like to not
7 THE COURT: Sute, Don't you agree? H deal with Plato's cave here and go with shadows unti]
) MR, KRISLOV: No, 22 T know oxactly what [s and what is not. I'm not :
THE COURT: Let ask you & question, = going to require them to respond, That would be :
Mr, Krislov, since you thinkT'm wrong about 24 silly, :
Page 43 Page 45 F
everything -- excuse me, and since youy want review of L MR, KRISLOV; Then you should enjoin
everything I've ruled on, how is it efficient? How 2 them as well from changing the terms of the
is use of our resonrees, yours, theirs, but most 3 healthesre, you should «~ then ii's very important to 4
Impoitantly, since I am the center of the universe, ! put in a preliminary injunction to preserve the
mine, to go forward with anything that may not -~ we B status quo from being basically — i
may not go forward and on? 6 THE COURT: Bui you've raised that
MR. KRISLOV: 1¥'s time to have them i thought four times now, and {'s denied again.
: answer the complaint, ¢ MR, KRISLOV: Olay, Ihoar you, T
5 THE COURT; He'snot, It's stayed. s un¢lerstand your ruling, Respectfully, I isagree
e It's stayed pending an appeal, 10 with you,
. MR. KRIBLOV: They didn't make a u THE COURT: That's nothing new,
12 motion before on the 304{a), Why does It -« 1 don' 12 MR, ERISLOY: We have a history
»a understand, Under 304 It doesn't stop proceedings, 13 together,
" You have ordered them io - L4 THE COURT: We have no history
18 THE COURT; Do I have the discretion 1 together.
18 to run discovery? 16 MR, KRISLOV: I'mean in this case, ;
v MR. KRISLOV: You obviously do, 1 THE COURT: Believe me, we have no 3
1 THE COURT: Thank you, I'm excreising 18 history together. ;
19 my discretion - 19 So everything Is given, and I lock
2 MR. KRISLOV: Alll-- 20 forward to seeing you on the fllp slde of the appeal,
7 THE COURT; Excuse me, Clint. # MR. KRISLOV: Canwe ask you one other
2 == for the officient use of resources, 2 thing?
S mine, as well as yours, as well us theirs, to stay 1 THE COURT: Sure, :
u all the proceedings and the need for them to answer 24 MR, KRISLOV: Since we're denling with
peoge e Lt = e R S SR A S s e e e e e T3 ,.|
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Page 46
! everything on a class basis, can you certify it as a
2 class case on behalf of the four classes?
g THE COURT: Not until T have it.
' We'll see you on the flip side of the appeal,
b MR, KRISLOY: Thank you, Judge.
6 Procesdings adjourned at 11:30 a.m,,
: August 31, 2016,)
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