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APPEAL TO THE ILLINOIS APPELLATE COURT, FIRST DISTRICT,  
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT, CHANCERY DIVISION 
______________________________________________ 

 
Michael W. Underwood, Joseph M. Vuich, Raymond 
Scacchitti, Robert McNulty, John E. Dorn, William J. 
Selke, Janiece R. Archer, Dennis Mushol, Richard 
Aguinaga, James Sandow, Catherine A. Sandow, Marie 
Johnston, and 337 other Named Plaintiffs listed on 
Exhibit 23 to the Third Amended Complaint,  
 Plaintiffs-Appellants 
v.    
 
CITY OF CHICAGO, a Municipal Corporation, 
Defendant,  and  
  Trustees of the Policemen’s Annuity and Benefit Fund 
of Chicago; 
Trustees of the Firemen’s Annuity and Benefit Fund of 
Chicago;  
Trustees of the Municipal Employees’ Annuity and 
Benefit Fund of Chicago; and 
Trustees of the Laborers’ & Retirement Board 
Employees’ Annuity & Benefit Fund of Chicago, et al. 
 Defendants- Appellees 

 No. 13-CH-17450               
Hon. Judge Neil Cohen 
Cal. No. 5 

    
 

NOTICE OF INTERLOCUTORY APPEAL 
 
Petitioner-Appellant Michael W. Underwood, et al., hereby appeals to the Appellate 

Court of Illinois, First District (an Interlocutory Appeal as of Right), the August 9, 2016, Order 
of the Circuit Court, Cook County, Illinois, Chancery Division, denying plaintiffs’ motion for a 
Preliminary Injunction to restore the 2013 Status Quo and enjoin the City from raising rates for 
Retiree/Annuitant Health Benefits during this litigation, which was renewed and denied again on 
August 31, 2016.  Exhibits 1 (August 9, 2016, Order) and 2 (August 31, 2016, Order). 

 
Date:   September 1, 2016 
     By:  s/Kenneth T. Goldstein  
     Attorney for Plaintiff 
Clinton A. Krislov   
Kenneth T. Goldstein 
KRISLOV & ASSOCIATES, LTD. 
20 North Wacker Drive, Suite 1300 
Chicago, IL 60606  (312) 606-0500 
Attorney Nos. 26711/91198 
clint@krislovlaw.com 
ken@krislovlaw.com 
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CERTIFICATE OF SERVICE 
 
 I, Kenneth T. Goldstein, an attorney, state that on September 1, 2016, I caused a copy of 
the foregoing Notice of Interlocutory Appeal, to be served upon the parties listed below on the 
Service List, and on the Illinois Appellate Court, via E-Mail, and/or U.S. Mail, postage prepaid 
and properly addressed, by depositing same in the mailbox located at 20 N. Wacker Drive, 
Chicago, Illinois. 

 
      s/ Kenneth T. Goldstein  
 

SERVICE LIST 
 
Richard J. Prendergast 
Michael T. Layden 
111 W. Washington St., Suite 1100 
Chicago, Illinois  60602  
312-641-0881 
rprendergast@rjpltd.com 
mlayden@rjpltd.com 
 
Benna Ruth Solomon 
Deputy Corporation Counsel City of Chicago 
Department of Law, Appeals 
30 N. LaSalle Street, Suite 800 
Chicago, IL 60602 
Phone:  312-744- 7764 
benna.solomon@cityofchicago.org 
 
Jennifer Naber 
Joseph Gagliardo 
Laner, Muchin 
515 N. State Street, 28th Floor 
Chicago, Illinois 60610 
Phone: 312-494-5359 
Fax: 312-467-9479 
jnaber@lanermuchin.com 
jgagliardo@lanermuchin.com 
Counsel for The City of Chicago 
 

Edward J. Burke 
Mary Patricia Burns 
Sarah Boeckman 
Burke, Burns & Pinelli Ltd. 
Three First National Plaza, Suite 4300 
Chicago, IL 60602 
Phone: 312-541-8600 
Fax: 312-541-8603 
eburke@bbp-chicago.com 
mburns@bbp-chicago.com 
Counsel for The Firemen’s Annuity and Benefit 
Fund of Chicago and The Municipal 
Employees’ and Benefit Fund of Chicago 
 
David R. Kugler 
Policemen's Annuity and Benefit Fund 
221 North LaSalle Street 
Suite 1626 
Chicago, Illinois 60601-1203 
davidkugler@comcast.net 
Counsel for the Policemen’s Annuity and 
Benefit Fund of Chicago 
 
Cary Donham 
John Kennedy 
Taft Law  
111 E. Wacker Drive, Suite 2800 
Chicago, Illinois 60601 
Phone: 312-527-4000 
Fax:  312-527-4011 
cdonham@taftlaw.com 
Counsel for the Municipal Employees’ 
Annuity and Benefit Fund of Chicago 
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CERTIFICATE OF SERVICE 
 
 I, Kenneth T. Goldstein, an attorney, state that on September 2, 2016, I caused a copy of 
the foregoing Notice of Appeal, to be served upon the parties listed below on the Service List via 
E-Mail, and/or U.S. Mail, postage prepaid and properly addressed, by depositing same in the 
mailbox located at 20 N. Wacker Drive, Chicago, Illinois. 

 
      s/ Kenneth T. Goldstein  
 
 

SERVICE LIST 
 
Richard J. Prendergast 
Michael T. Layden 
111 W. Washington St., Suite 1100 
Chicago, Illinois  60602  
312-641-0881 
rprendergast@rjpltd.com 
mlayden@rjpltd.com 
 
Benna Ruth Solomon 
Deputy Corporation Counsel City of Chicago 
Department of Law, Appeals 
30 N. LaSalle Street, Suite 800 
Chicago, IL 60602 
Phone:  312-744- 7764 
benna.solomon@cityofchicago.org 
 
Jennifer Naber 
Joseph Gagliardo 
Laner, Muchin 
515 N. State Street, 28th Floor 
Chicago, Illinois 60610 
Phone: 312-494-5359 
Fax: 312-467-9479 
jnaber@lanermuchin.com 
jgagliardo@lanermuchin.com 
Counsel for The City of Chicago 
 

Edward J. Burke 
Mary Patricia Burns 
Sarah Boeckman 
Burke, Burns & Pinelli Ltd. 
Three First National Plaza, Suite 4300 
Chicago, IL 60602 
Phone: 312-541-8600 
Fax: 312-541-8603 
eburke@bbp-chicago.com 
mburns@bbp-chicago.com 
Counsel for The Firemen’s Annuity and Benefit 
Fund of Chicago and The Municipal 
Employees’ and Benefit Fund of Chicago 
 
David R. Kugler 
Policemen's Annuity and Benefit Fund 
221 North LaSalle Street 
Suite 1626 
Chicago, Illinois 60601-1203 
davidkugler@comcast.net 
Counsel for the Policemen’s Annuity and 
Benefit Fund of Chicago 
 
Cary Donham 
John Kennedy 
Taft Law  
111 E. Wacker Drive, Suite 2800 
Chicago, Illinois 60601 
Phone: 312-527-4000 
Fax:  312-527-4011 
cdonham@taftlaw.com 
Counsel for the Municipal Employees’ 
Annuity and Benefit Fund of Chicago 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILUNOIS 
COUNTY DEPARTMENT, CllANCERY DlVISION 

Mlc:HAEL W. UNDERWOOD, et al., ) 
) 

Plaintiffs, ) 
) 

~ ) 
. ) 

CITY OF CHICAGO, et al., ) 
) 

Defendants. ) 

1.3 CH17450 

MEMORANDUM AND ORDER 

Defenda,nt City of Chicago has filed a Motion for Clarification or, altemative!y, for 
Reconsideration of this court's December 3, 2015 Memorandum an.d Order as to Count I. 

The Trustees of the Firemen's An.uuity and .Benefit Fund of the City of Chicago and the 
Trustees of the Municipal Employees' Annuity and Benefit Fund of the City of Chicago have 
filed a Motion for Clarification or alternatively, for Reconsideration of this court's December 3, 
20 15 Memorandum and Order as to Count r. 

I. Background 

A. Tlte Creation of the Funds 

ln order to administer and carry out the provisions of the Illinois Pension Code, the 
General Assembly created four pension funds covering employees of the City of Chicago ("the 
City"): 

(1) the Laborers' & Reti.remellt Board Employees Annuity & Benefit fund (''Laborers"); 
(2) the Firemen's Annuity and Benefit Fund ("Fire''); 
(3) the Municipal Employees' Annuity and Benefit Fund ("Municipal"); and 
( 4) the Policemen's Annuity and Benefit Fund ("Pollee"). 

(Am. Compl. mf17-18). The Funds; obligations to its annuitants are financed through a. tax levy 
by the City.' 

B. Tile 1983 mid 1985 Amel•dmellt.r to the Pension Code 

In 1983, tlie General Assembly amended the Pension Code to require the Fire and Police 
Funds to contract with one or more insurance carriers to provide group health care coverage for 
their retirees. 2 

I 40 ILCS 5/5-168; 40 !LCS 5/6-165; 40 ILCS 5/8-173; 40 ILCS 5/ll-169. 
'Am. Campi. ~27; .ru;e also, 40 ILCS 5/5-167.5; 40 ILCS S/6-164.2 (added by P.A. 82-1044, § 1, eff. Jan. 12, 1983). 
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. The !983 amendments also provided that the boards of the Fire and Police Funds were to 
subsidize annuitants' monthly insurance premiums by contributing up to $55 per month for 
annuitants who were not qualified for Medicare and $21 per month for Medicare-qualified 
annuitants tltrough payments to the City? · 

The 1983 amendments further stated that the basic monthly premium for each annuitant 
would be contributed by the City from the tax levy used to finance tb.e Funds. If monthly 
premiums for a chosen plan exceeded the ma;"<imum subsidized amount, the additional cost was 
to be deducted from the annuitant's monthly benefit.4 

In 1985, the General Assembly amended the Pension Code to require the Laborers and 
Municipal Pension Funds to pay up to $25 per month of the annuitant's monthly premiums.5 If 
monthly premiums for a chosen plan exceeded the maximum subsidized amount, the annuitant 
could elect to have the additional cost deducted from the a1mui1ant's monthly benefit. 6 If the 
annuitant did not so elect, coverage would terminate.7 While the 1985 amendment did not 
specify that the premiums would be funded by the City's tax levy, the Illinois Pension Code 
specifies that the tax levy finances all of the Ftmds' i1nancial obligations under the Illinois 
Pension Code. 8 

The 1985 amendments also directed the Funds to approve a group health insurance plan 
for the annuitants.9 The 1985 amendments further provided that the healthcare plans were not to 
be construed as pension or retirement benefits under Article XIII, § 5 of the 1970 Illinois 
Constitution.10 

C. Tile Korsllak Litigation. 

In 1987, the City notified the Pension Funds that it intended to tetrninate retiree health 
care by the beginning of 1988. (Am. CompL ~89). The City filed suit, City of Chicago v. 
Korshak, 87 CH. I 0134, ("the Korshak Litigation"), seeking a declaration that it had no 
obligation to provide healthcare to retirees. The Funds filed counterclaims seeking to compel the 
City to continue hea!thcare coverage for the Funds annuitants. (I d. at 'l/~93-94). 

A gmup of retirees who retired on or before Decem.bcr 31, 1987 were allowed to 
intervene and certified as the "the Korshak sub-class." (I d. at ~92). 

'(Am. Compl. ~33; see also, 40 II,CS 5/5-167.5; 40 ILCS 5/5~1 64.2). 
4 Am. Compl. ~1!26, 31, 33; sec also. 40 ILCS 5/S-167 .S; 40 ILCS 5/6-164.2. 
5 Am. Compl.1f36; see also, 40 JLCS S/5-164.1 (added by P .A. 84-23, §I, cff. July .18, 1985); 40 ILCS 5/11-!60.1 
(added by P.A. 84-159, §l, eff. Aug. 16, 1985) . 
• Jd. 
'.llh 
8 40 U.,CS 5/8-173; 40ILCS Slll-169. 
9 ld . 
1oM-! 
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A second group of employees who retired after December 31, 1987, but before August 
23, 1989, was certified as the "Window sub-class." 

In I 988, the parties entered into a settlement agreement which was subsequently codified 
by 1989 amendments to the Pension Code. (Am. Com pl. ~~95-96). The amendments increased 
the amounts the Funds were required to contribute monthly for the health care of their annuitants 
(up to $65 for non-Medicare eligible annujtants and up to $35 for Medicare eligible annuitants); 
requixed the City to pay 50 percent of the cost of the annuitants' health care coverage throu.gh · 
1997; and made the annuitants responsible for paying the remaining portion of their premiums. 11 

The I 989 amendments specifically stated that the obligations set forth expired on 
December 31, I 997,1 z Additionally, these amendments stated that the health care plans were not 
to be construed as retirement benefits under Article XIII, § 5 of the 1970 Tllinois Constitution. 13 

rn June 1997, prior to the expiration of original settlement period, the parties entered into 
. a new settlement agreement extending the settlement period until June 20, 2002. (Am. Compl. 
'1fll). This new agreement was also codified by amendments to the Pension Code. 14 

The 1997 amendments .increased the Funds' monthly contribution (up to $75 for non
Medicare eligible annuitants and up to $45 for Medicare eligible annuitants) and again required 
the City to pay 50% of the costs of the annuitants' health care coverage. 15 The amendments 
stated that the obligations set forth would terminate on June 30, 2002. The amendments again 
provided that the health care plans were not to be construed as retirement benefits under Article 
XIII, § 5 ofthe 1970 Illinois Constitution. 16 

. 

In April 2003, the parties entered into yet another settlement agreement extending the 
settlement period until June 30, 2.01.3, and again; the Pension Code ~vas amended to codify the 

17 . settlement. 

Under the 2003 amendments, the City was to pay at least 55% of the hea.lth care costs of 
annuitants who .retired before June 3·0, 2005. 18 For annuitants retiring after that date, the City 
was to pay between 40-50% of the health care costs. 19 The City was not to pay any costs for · 
annuitants with Jess than 10 years ofservice.20 Between July 1, 2003 and July 1, 2008, the Funds 
contributed $85 for each annuitant who was not qualified for Medicare, and $55 for each 
annuitant who was qualified for Medicare. After July I, 2008, the Funds paid an additional$! 0 

" 40 ILCS 51167.5(d); 40 ILCS 5/G-164.2(d); 40 ILCS 5/8-164, l(d); 40 ILCS 5/11-160. I (d)( as amended by P.A. 
86-273, §I, eff. Aug. 23, J 989). 
"Id. . 
"Id _, 
14 40 !LCS 5/167.5(d); 40 ILCS .5/6·164.2(d); 40 ILCS 5/8-l64.l(d); 40 ILCS 51li-J60.l(d)(as amended by P.A. 
90-32, §5, eff. June 27, 1997). 
IS Jd. 
16 !d. 
17 Am. Compl. ,97; 40 ILCS 5/5-167.S(b); 40 IJ,CS 5/l64.2(b); 40 ILCS 5/8-164, !(b); 40 lLCS 5/11-)60. J(b) (as 
amended by P.A. 93-42, §5, eff. July 1, 2003 ). 
II Jd. 
l?jd 

= 
lOll[, 
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per month for all annuitants.21 As with the previous amendments, the 2003 amendments stated 
that the health care plans were not to be construed as retirement benefits under Article XIII, § 5 
ofthe 1970 Illinois Constitution_22 

. · 

The 2003 settlement agreement also provided for the creation of the Retiree Health care 
Benefits Commission ("RHBC"). (Plaintiffs' Response, Ex. 13 at 9)- The 2003 settlement 
agreement provided that before July 1, 20 I 3, the RHBC would make recommendations 
concerning the state of retiree health care benefits, their related cost trends, and issues affecting 
any retiree healthcare benefits offered after July 1, 2013. (Id. at 10). 

On January 11,2013, the RHBC issued its report. (City's MTD at Ex. B). The report 
concluded that continuing the existing financial arrangement was not viable given the City's 
financial circumstances, industry trends and market conditions. (!fh). 

Following the RHBC's report, the City decided to gradually reduce and ultimately end its 
contributions toward the health care of retirees other than. those in the Korshak and Window 
subclasses. (Am. Compl. '1[98). To that end, the City sent the annuitants a letter dated May 15, 
2013 informing them that the City would extend current health care coverage and benefits 
through December 31, 2013. (Am. Compl. Ex. 2). The letter stated that after January I, 2014, 
the City would provide a healthcare plan with a continued contribution from the City of up to 
55% of the cost of that plan for the lifetimes of the annuitants retiring prior to August 23, 1989. 
(ld.). For all annuitants retiring after August 23, 1989, the City stated its intent to modify 
benefits and ultimately phase out its health care subsidies and plans by 2017. (Id.). 

D. Proceedings in this Case 

In July 2013, Plaintiffs filed a motion seeking to revive the Korshak action. That motion 
was denied because the Korshak action bad been dismissed with prejudice in 2003. Plaintiffs 
filed this new action on July 23, 2013 against the City and the trustees of the Funds. The case 
was removed to federal court on August 9, 2013. 

Before the federal court, Plaintiffs filed their Amended Complaint which identified four 
putati.ve sub-classes of plaintiffs: 

I) The Korshak sub-class (those retiring print to December 31, 1987) 
2) The Window sub-class (those retiring between January I, 1988 and August :::!3, 1989) 
3) Any participant who contributed to auy of the four Funds before the August23, 1989 
amendments to the Pension Code ("Sub-Class 3") 
4) Any person who was hired after August 23, 1989 ("Sub-Class 4") 

(Am. Campi. '1[7). 

Count I of the Amended Complaint seeks a declaration that any reduction in Plaintiffs' 
healthcare benefits would violate Article XIII, §5 of the 1970 Illinois Constitution. Count II of 

Zl ld 
n:J.d: 
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the Amended Complaint alleges that a reduction in benefits from the benefits in effect from 
October 1, 1987 to August 23, 1989 constitutes a breach of contract. Count TIT asserts that 
Defendants are estopped from clwnging or terminating the annuitant coverage to a l.evel below. 
the highest .level of benefit during an annuitant's participation in group healthcare bene:fits. 
Counts IV and V asserted claims under federal law. 

The City filed a motion to dismiss before the federal district court. Th.e district court 
granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district 
court's order wa..~ vacated and the state law claims remanded to this court for decision. 

Following remand, the City and the Funds filed motions to dismiss the Amended 
Complaint. After extensive briefing and oral argument, this court issued its Memorandum and 
Order denying the motions as to Count I, granting dismissal of Count II with leave to amend and 
granting dismissal of Count III with prejudice. 

II. Motions for Clarification or ReconsideratioiJ 

The City and the Fire and Municipal Funds ha.ve filed motions :for clarification or 
reconsideration as to the denial o:f thei.r motions to dismiss Count I. "The inte.nded purpose of a 
motion to recoosi.der is to bring to the court's attention newly discovered evidence .• changes in 
the law, or errors in the court's previous application of existing law." Chelkova v. Southland 
s.&m.,_, 331 Ill. App. 3d 716, 729"30 (1'1 Dis!. 2002). 

A. The City's ObfigotiOJrS under the 1983 and 1985 Amendme11ts 

The City seeks clarification as to the City's obligations to the Funds' annuitants under the 
1983 and 1985 amendments. The Funds also seek; clar.ification on this issue. While the court 
believes its Memorandum and Order was dear on this issue, the court will restate its findings for . 
the parties. 

The City is correct that it does not have any obligation under the 1983 or 1985 
amendments to subsidize or provide healthcare for the Funds' annuitants. That obligation is 
placed on the Funds. However, the City does have a obligation to contribute, through the 
collection of the special tax levy, the monies used by the Funds to subsidize/provide healthcare 

· for the Funds' annuitants. Therefore, both the Funds artd the City have certain obligations un.der 
the 1983 and 1985 amendments and both the City and the Funds are proper parties to Count I. 

The court notes that Plaintiffs' Response challenges this court's prior tindings regarding 
the extent and nature of the City's obligations w1derthe 1983 and 1985 amendments. lf 
Plaintiffs believed the court's ruling was in error, they should have filed their o'kn motion to 
reconsider. 

The court further notes that Plaintiffs once again make numerous references to alleged 
contracts with the City which have not been actually pled leading to the dismissal of Count n 
with leave to amend. 
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B. Tile Fire and Municipal Funds' Motiotzjl)r Rec01zsideration 

The Fire and Municipal Funds' .motion to reconsider repeats the same arguments made by 
these Funds in the prior briefing and orat argument. "A .motion to reconsider. is not an 
opportunity to simply reargue the case and present the same arguments and authority already 
considered." People v. Teran, 376 Ill. App. 3d 1, 4-5 (2d Dist. 2007). The Fire and Municipal 
Funds submit nothing other than their disagreement with this court's decision. Disagreement 
wi.th a court's decision is not a basis for reconsideration. 

III. Conclusion 

The December 3, 201.5 Memorandum and Order is clarified as set forth above. The 
motions to reconsider are denied. 

6 

ENTERED· 
Judge Nell H. Cohen•2D21 

tiAit 032016 
DOROiHY BROWN 

CLERK OF THE CJRC¥1f COURT 
DEPu/?~fiJ~PK COUN Y, ~~ 
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