IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL W. UNDERWOOD, et al.,
Plaintiffs,

\2 No. 13 CH 17450

CITY OF CHICAGO, a Municipal Corporation, Hon. Neil Cohen

Defendant,

and

Trustees of the Policemen’s Annuity

and Benefit Fund of Chicago;

Trustees of the Firemen’s Annuity

and Benefit Fund of Chicago;

Trustees of the Municipal Employees’ Annuity

and Benefit Fund of Chicago; and

Trustees of the Laborers’ & Retirement Board
Employees’ Annuity & Benefit Fund of Chicago, et al.

vvvvvvvvvvvv\/\/vvv\/vvvv

Defendants.

DEFENDANTS THE TRUSTEES OF THE FIREMEN’S ANNUITY
AND BENEFIT FUND OF CHICAGO AND THE TRUSTEES OF THE MUNICIPAL
EMPLOYEES’ ANNUITY AND BENEFIT FUND OF CHICAGO REPLY
BRIEF TO THE CITY OF CHICAGO’S BRIEF CONCERNING THE PAYMENT OF
THE SUBSIDIES PURSUANT TO THE APPELLATE COURT MANDATE

Defendants, the Trustees of the Firemen’s Annuity and Benefit Fund of Chicago (the
“Fire Fund”) and the Trustees of the Municipal Employees’ Annuity and Benefit Fund of
Chicago (the “Municipal Fund”) (and/or together “the Funds™) respectfully submit their reply
brief on the sole issue of the responsibility of the City of Chicago (the “City) to pay for the cost
of the healthcare premium subsidies to qualified Fund participants. On June 15, 2018, the Funds
submitted its brief (the “Funds’ Brief”, attached and incorporated herein as Exhibit A) on the
sole issue of the responsibility of the City to pay for the cost of the healthcare premium subsidies

pursuant to the June 29, 2017 Appellate Court Mandate in Underwood v. City of Chicago, 2017
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IL App (1*) 162356 (the “Appellate Court Mandate”, the “Appellaté Court Order”, or the
“Mandate”, attached and incorporated herein as Exhibit B). On J;une 15, 2018, the City
submitted its brief alleging that it is the Funds’ obligation to pay the subsidies under the 1983
and 1985 amendments to the Pension Code (the “City’s Brief”). For the reasons provided in the
Funds’ Brief and re-affirmed herein, the Funds respectfully ask this Court to affirm the Appellate
Court’s Mandate that it is the City’s obligation to pay the monthly healthcare subsidies to
qualified Fund participants.
ARGUMENT

The City’s Brief requests that this Court should simply apply the plain language of the
1983 and 1985 amendments to support its argument that it is the Funds’ obligation to pay for the
monthly subsidies. As noted in the Fund’s Brief, the City’s argument is in direct conflict with
the clear direction from the Appellate Court.

The Funds must discharge its fiduciary duties consistent with the provisions of the
Ilinois Pension Code and have no authority or power in excess of the express provisions of the

Illinois Pension Code. 40 ILCS 5/1-109(d). Currently, neither the 1983 nor the 1985

amendments are contained in the Pension Code as they were replaced by the successor
amendments providing certain time-limited healthcare benefits. The Appellate Court Mandate
unambiguously stated that certain portions of the 1983 and 1985 amendments survive, however,
for the sole purpose of providing monthly healthcare subsidies to certain, qualified Fund
participants because such payments are protected by the Pension Protection Clause of the Illinois
Constitution. (See § 40: “The pension protection clause protects a specific tangible benefit that
cannot be diminished or impaired. See Kanerva, 2014 IL 115811, 938, §57. It is the subsidy
itself that is protected.”) As such, this Court cannot accept the City’s argument to merely apply

the plain language of the 1983 and 1985 amendments. Instead, this Court must affirm the
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obligations of the parties with respect to the payment of the protected subsidy consistent with the
Mandate from the Appellate Court.

The City’s Brief describes the Funds’ reliance on the Appellate Court Mandate as
“wearing blinders”. However, all of the parties, including the City and this Court, are required to
follow the express direction of the Appellate Court Mandate. See People ex rel. Daley v.
Schreier, 92 111.2d 271, 276, 442 N.E.2d 185 (1982) (“a trial court must obey the clear and
unambiguous directions in a mandate issued by a reviewing court”). Where the reviewing court's
directives are specific, the court to which a cause is remanded is under a positive duty to enter an
order or decree in accordance with the directions contained in the mandate; precise and
unambiguous directions in a mandate must be obeyed. Bond Drug Co. of lllinois v. Amoco Qil
Co., 323 Tll.App.3d 190, 751 N.E.2d 586 (2001). The Appellate Court Mandate in this case
remanded the case to the Circuit Court “to find a workable solution to address how the subsidy
will be funded” and “for further proceedings consistent with this opinion.” The language in the
Appellate Court’s Mandate is clear, specific and binding. However, the City’s Brief requests
that this Court ignore the Appellate Court’s clear direction that it is the City’s obligation to pay
the fix-rated monthly subsidies to certain, qualified participants.

As noted in the Fund’s Brief, when reviewing the Appellate Court Order, the only
mention of any obligation of the Funds is contained in the “Background” section of the Order.

Conversely, when analyzing the obligations of the City, the Appellate Court repeatedly and

expressly refers to the City’s obligation to provide annuitants with the subsidies delineated

under the 1983 and 1985 amendments (]§37, 40, 57). The Appellate Court’s repeated referral
to the City’s obligation to pay for the monthly subsidies to qualified annuitants does not lend

itself to any discretionary action or necessary interpretation by this Court.



Lastly, the City’s Brief asserts that the payment of pensions “was and is the sole
responsibility of the Funds.” The City’s argument is in direct conflict with the Illinois Supreme
Court’s holding in Jones v. Mun. Employees’ Annuity & Ben. Fund of Chicago, 2016 IL 119618
(March 24, 2016). In that case, a MEABF Fund annuitant sued the City and the State of Illinois
arguing that a funding amendment to the Illinois Pension Code was in violation of the Illinois
Constitution because such amendment included a diminishment of benefits. In response, the
City alleged that the amendment provided a “net benefit” to annuitants because the amendment
replaced “an illusory set of unfunded statutory promises” and that the Funds were ultimately
responsible for the payment of all pension benefits. Id at §42. The Illinois Supreme Court
dismissed the City’s argument in its entirety and confirmed that it is the City’s responsibility, as
the employer, for the payment of all retiree’ benefits:

“The City’s contention, if adopted by this court, would be inconsistent with the
plain meaning of the pension protection clause, would undermine our holding
in Heaton, and would lead to an absurd and unjust result. Rather, as we have
explained, the Illinois Constitution mandates that members of the Funds have
‘a legally enforceable right to receive the benefits they have been
promised’—not merely to receive whatever happens to remain in the Funds.
Heaton, 2015 IL. 118585, 46, 392 1lI. Dec. 1, 32 N.E. 3d 1; Lindberg, 60 IlI. 2d
at 271, 326 N.E. 2d 749 (holding that the pension protection clause was a
guarantee that members of the pension system would receive pension
payments when they became due at retirement). The whole purpose of
establishing the clause was “fo eliminate any uncertainty as to whether state
and local governments were obligated to pay pension benefits to their
employees.” Sklodowski, 182 1l1. 2d at 228-29, 230 Ill. Dec. 884, 695 N.E. 2d
374. The clause was ‘intended to force the funding of the pensions
indirectly, by putting the state and municipal governments on notice that
they are responsible for those benefits.” McNamee, 173 111. 2d at 442, 220 IIL
Dec. 147 672 N.E. 2d 1159. How the benefits would be finance ‘was a matter
left to the other branches of government.” Heaton, 2015 IL 118585, 416, 392
. Dec. 1, 32 N.E. 3d 1. Thus, the General Assembly and the City have been
on notice since the ratification of the 1970 Constitution that the benefits of
membership must be paid in full, and that they must be paid without
diminishing or impairing them.” Id at §43. (emphasis added).



CONCLUSION

The Appellate Court Mandate directs this Court with respect to the City’s obligation to
pay the healthcare subsidies consistent with the Appellate Court Order. With respect to the 1983
amendment, the Appellate Court Mandate instructs that, “the City is obligated to pay towards its
retirees’ healthcare $55 per month for non-Medicare-eligible retirees and $21 per month for
Medicare-eligible retirees”. §40. In addition, with respect to the 1985 amendment, the Appellate
Court Mandate again instructs that, “the City is obligated to pay $25 per month for its municipal
employees and laborers and retirement board employees.” 940. For this Court to hold otherwise
would be in direct conflict with the Appellate Court Mandate.

WHEREFORE, the Trustees of the Firemen’s Annuity and Benefit Fund of Chicago and
Trustees of the Municipal Employees’ Annuity & Benefit Fund of ~ Chicago respectfully request
that this Court affirms the Illinois Appellate Court Mandate that it is the City’s obligation to pay
the monthly subsidies to qualified annuitants consistent with the Appellate Court Order.

Respectfully submitted,

TRUSTEES OF THE FIREMEN’S ANNUITY AND
BENEFIT FUND OF CHICAGO AND TRUSTEES OF
THE MUNICIPAL EMPLOYEES’ ANNUITY &

BENEFIT FUND OF CHICAGO

By: /s/Sarah A. Boeckman
One of Their Attorneys

Edward J. Burke

Mary Patricia Burns

Sarah A. Boeckman
eburke@bbp-chicago.com
mburns@bbp-chicago.com
sboeckman(@bbp-chicago.com

BURKE BURNS & PINELLIL LTD.
70 West Madison Street, Suite 4300
Chicago, lllinois 60602; (312) 541-8600
Firm 1D # 29282
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL W. UNDERWOOD, et al.,

Plaintiffs,

V.
CITY OF CHICAGO, a Municipal Corporation,

Defendant,

and

Trustees of the Policemen’s Annuity

and Benefit Fund of Chicago;

Trustees of the Firemen’s Annuity

and Benefit Fund of Chicago;

Trustees of the Municipal Employees’ Annuity
and Benefit Fund of Chicago; and

Trustees of the Laborers’ & Retirement Board

Employees’ Annuity & Benefit Fund of Chicago, et al.

Defendants.
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No. 13 CH 17450

Hon. Neil Cohen

DEFENDANTS THE TRUSTEES OF THE FIREMEN’S ANNUITY
AND BENEFIT FUND OF CHICAGO AND THE TRUSTEES OF THE MUNICIPAL
EMPLOYEES’ ANNUITY AND BENEFIT FUND OF CHICAGO RESPONSE
BRIEF TO PLAINTIFFS’ MOTION TO COMPEL FUNDS TO:
1) BRING SUBSIDIES CURRENT AND CONTINUE, AND, 2) PROVIDE
A RETIREE HEALTHCARE PLAN FOR THEIR ANNUITANTS

Defendants, the Trustees of the Firemen’s Annuity and Benefit Fund of Chicago (the

“Fire Fund”) and the Trustees of the Municipal Employees’ Annuity and Benefit Fund of

Chicago (the “Municipal Fund”) (and/or together “the Funds”) respectfully submit their response

brief on the sole issue of the responsibility of the City of Chicago (the “City) to pay for the cost

of the healthcare premium subsidies’ pursuant to the June 29, 2017 AppellateCourt Mandate in

! This Brief addresses the sole issue of the responsibility of the City to.pay for the monthly healthcare premium
subsidies pursuant to the June 29, 2017 Appellate Court Order as directed by this Court in its May 23, 2018 Order

!
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Underwood v. City of Chicago, 2017 IL App (1°) 162356 (the “Appellate Court Mandate”, the

“Appellate Court Order”, or the “Mandate”, attached and incorporated herein as Exhibit B).?

INTRODUCTION

On June 29, 2017, the Appellate Court affirmed in part and denied in part this Court’s
July 21, 2016 Order ruling on the City’s and Funds’ motion to dismiss Plaintiffs’ Third Amended
Complaint and remanded the case back to this Court for further proceedings. The Appellate
Court specifically held that Fund annuitants could not state a claim for healthcare benefits under
the time-limited provisions under the 1989, 1997 and 2003 amendments. The Appellate Court
further held that those Fund annuitants hired on or before the execution date of the 2003
settlement are entitled to the specific monthly healthcare subsidy provided under the 1983 and
1985 amendments. Y935, 40. In reviewing the claim for healthcare benefits under the 1983 and
1985 amendments, the Appellate Court affirmed this Court’s holding that the issue was “moot”
for the Korshak and Window subclasses because the Cify had agreed in writing to provide them
benefits above the subsidy levels provided for in the 1983 and 1985 amendments. {935, 42, 46
(emphasis added). The Appellate Court also held that Fund annuitants did not have a right to
lifetime healthcare coverage based on contract, estoppel, or any constitutional theory. §63.

Further, the sole healthcare “benefit” recognized by the Appellate Court is the payment of
certain monthly subsidies to qualified Fund annuitants (other than for the purported Korshak and
Windows sub-classes) who joined the Funds prior to the April 4, 2003 execution date of the 2003

settlement and who are not members of the Korshak and Windows purported sub-classes®.

attached and incorporated herein as Exhibit A. The Funds respectfully reserve all rights to respond at a later date to

the other arguments raised in Plaintiffs’ Motion.
2 The Underwood Plaintiffs’ Petition for Leave to Appeal to the Illinois Supreme Court was denied on

November 22, 2017. Underwood v. Trustees of Policemen's Annuity & Benefit Fund of Chicago, 93 N.E.3d

1056 (111 2017).
* The Funds’ position is that those annuitants must meet the qualifications of the 1983 and 1985 statutes. The 1983

amendment states that only those participants who are in receipt of an age and service annuity are entitled to the
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32, 40. The Funds agree that those annuitants who qualify for such monthly subsidies are
likewise entitled to a retroactive lump-sum payment representing those monthly subsidies dating
back to January 1, 2017.

Importantly, the Appellate Court noted that on remand that this Court is responsible for
finding a “workable solution to address how the subsidy would be funded”. 64. The sole issue
presented in this brief is what entity is responsible for paying the monthly subsidy to Fund
annuitants consistent with the Appellate Court Order.

ARGUMENT
I. THE ILLINOIS APPELLATE COURT EXPRESSLY ORDERED AND

MANDATED THAT THE PENSION PROTECTION CLAUSE DOES NOT
PROTECT THE UNDERWOOD RETIREES’ ABSTRACT RIGHT TO

“HEALTHCARE COVERAGE.”

The City will argue, infer alia, that this Court should simply apply the plain language of
the 1983 and 1985 amendments to support its argument that it is the Funds’ obligation to pay for
the monthly subsidies. However, that argument is in direct conflict with the clear direction from
the Appellate Court. In its review of what is actually protected under the 1983 and 1985
amendments, the Appellate Court limits the applicability of the 1983 and 1985 statutes solely to
the right of Funds annuitants to receive a monthly subsidy payment paid by the City. The
Appellate Court, quoting the United States Court of Appeals for the Seventh Circuit, is clear that
participants of the respective Funds do not have an abstract, legal right to healthcare coverage
and that the protected “benefit” under the Pension Protection Clause of the Illinois Constitution
is solely the fixed-rate subsidy under the 1983 and 1985 amendments. 939.

The Funds must discharge its fiduciary duties consistent with the provisions of the

Illinois Pension Code and have no authority or power in excess of the express provisions of the

monthly subsidy. Similarly, the 1985 statute clarifies that only employee annuitants age 65 or over with 15 years of
service are entitled to the monthly subsidy. The Funds will need direction from the Court with respect to this issue.
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Illinois Pension Code. 40 ILCS 5/1-109(d). Currently, neither the 1983 nor the 1985

amendments are corﬁained in the Pension Code as they were replaced by the successor
amendments providing certain time-limited healthcare benefits. Because the Appellate Court
Order only revived the portion of the 1983 and 1985 amendment relating to the payment of the
monthly subsidies, this Court cannot accept the City’s argument to merely apply the entire
provisions of the 1983 and 1985 amendments. Instead, this Court must respect and affirm the
obligations of the parties consistent with the direction from the Appellate Court. Brandon v.

Caisse, 172 1ll. App. 3d 841 (2d Dist. 1988).

1. THE ILLINOIS APPELLATE COURT EXPRESSLY ORDERED AND
MANDATED THAT UNDER THE 1983 AND 1985 STATUTORY
AMENDMENTS, THE CITY (NOT THE FUNDS) IS OBLIGATED TO PAY THE
SPECIFIC TANGIBLE SUBSIDIES PROVIDED FOR THEREIN.

When reviewing the Appellate Court Order, the only mention of any obligation of the

Funds is contained in the “Background” section of the Order. Conversely, when analyzing the

obligations of the City, the Appellate Court repeatedly and expressly refers to the City’s

obligation_to provide annuitants with the subsidies delineated under the 1983 and 1985

amendments:

(1) “When the 2003 settlement expired in 2013, the rights of employees whose
participation started before the 2003 settlement was executed merely reverted
to the status existing when the Korshak case was filed in 1987. So, being
back at that point, the City is obligated to those retirees under the 1983 and

1985 amendments.” 937. (emphasis added).

(2) “Under the 1983 amendment, the City is obligated to pay towards it retirees’
healthcare $55 per month for non-Medicare-eligible retirees and $21 per
month for Medicare-eligible retirees. Ill Rev. Stat. 1983, Ch. 108-1/2, par. 8-
167.5 (eff. Jan. 12, 1983).” §40. (emphasis added). _

(3) “Under the 1985 amendment, the City is obligated to pay $25 per month for
its municipal employees and laborers and retirement board employees. Il
Rev. Stat. 1985, Ch. 108-1/2, par. 11-160.1 (eff. Aug. 16, 1985).” Y40.

(emphasis added).
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(4) “This opinion merely speaks to what the City is constitutionally obligated to
provide.” 957. (emphasis added).

The Underwood plaintiffs, the City, the Funds and this Court must respect and obey the
Illinois Appellate Court Order that the City (not the Funds) is obligated to pay for the monthly
subsidies. (See Brandon v. Caisse, 172 11l. App. 3d 841 (2d Dist. 1988): “[f]ollowing transmittal
of the judgment of the reviewing court to the circuit court, the circuit court may thereafter do
only those things which are directed in the mandate, and has no authority to act beyond its
dictates.”).

The Appellate Court Order is unambiguous that it is the obligation of the City to pay for the
monthly subsidy to qualified Fund annuitants. As such, the Funds request that this Court affirm
the Appellate Court direction that the City is obligated to pay for the monthly subsidies to

qualified annuitants.

III. THE APPELLATE COURT’S AFFIRMATION OF THE TRIAL COURT’S
RULING THAT THE SUBSIDY ISSUE IS “MOOT” WITH RESPECT TO THE
PURPORTED KORSHAK AND WINDOWS SUB-CLASSES SUPPORTS THE
FUNDS’ ARGUMENT THAT THE SUBSIDY PAYMENT IS A CITY

OBLIGATION.

In addition to the Appellate Court’s unambiguous direction that it is the City’s obligation to
pay the monthly subsidies to qualified annuitants, the Appellate Court Order also affirms this
Court’s ruling that the subsidy payment issue under the 1983 and 1985 amendments is “moot”
with respect to the purported Korshak and Windows sub-classes. (See {32, 46 “[t]he Korshak
and Window subclass members’ claims are essentially moot as the parties have settled...”; see
also 942 ““...issue was moot as to the Korshak and Window subclasses because the parties had
agreed upon some form of coverage that the City would provide for those members.”)

This affirmation is significant as it highlights that the Appellate Court views the provision of
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the monthly subsidies as a City obligation because the City agreed to “settle” the claim for
healthcare subsidies with the purported Korshak and Windows subclasses. As this Court is well
aware, the City sent a May 15, 2013 letter to annuitants notifying them that it intended to phase
out its provision of healthcare benefits and also provided the following “settlement” with respect
to the purported Korshak and Window subclass members (attached and incorporated herein as
Exhibit C):

“After January 1, 2014, the City will provide a healthcare plan with a continued

contribution from the City of up to 55% of the cost for that plan for their lifetimes

to the City retirees who are members of the Korshak and “Window” Sub-Classes,

meaning those City annuitants who retired prior to August 23, 1989. In short, the
City will continue to substantially subsidize these retirees’ healthcare plan as it

does today.” (emphasis added).

The Funds were not involved in any manner with the “settlement” for the purported
Korshak and Window subclass members highlighted in the May 15, 2013 correspondence.
Instead, it was the City that agreed to provide a continuing subsidy of 55% to the purported
Korshak and Window sub-classes (plainly an admission of its responsibilities). The Appellate
Court, in recognizing such “settlement”, affirmed this Court’s holding that any additional claim
for monthly subsidies for the purported Korshak and Windows sub-classes is now moot. {46.
Such holding only makes sense when viewing the provision of monthly subsidies as a City
obligation versus a Fund obligation.

Considered in another light, had the Appellate Court intended for the payment of the
monthly subsidies to be a Fund obligation, it would not have affirmed this Court’s ruling that the
claims under the 1983 and 1985 amendments for such annuitants was “moot”. Instead, the
Appellatev Court would have held that those annuitants were »entiﬂéd to the 55% “settlement”
subsidy paid by the City in addition to a monthly subsidy paid by the Funds. The Appellate

Court, however, clearly finds that provision of monthly healthcare subsidies is a Cizy obligation
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and therefore, any claims under the 1983 and 1985 amendments are “moot” because the City and
the Korshak and Windows sub-classes “settled” pursuant to the terms of the May 15, 2003
correspondence.

The Appellate Court directs this Court to find a “workable solution to address how the
subsidy would be funded” and in its review of the City’s “settlement”, the Appellate Court
clearly affirms its holding that the payment of the monthly subsidies is a City obligation.  As
such, this Court should affirm the Appellate Court’s direction that the payment of the monthly

subsidies is an obligation of the City.

IV. THE CITY’S DENIALS OF ITS OBLIGATION TO PAY THE SUBSIDIES IS
FOUNDED UPON: 1) ITS SELECTIVE READING OF JUSTICE SIMON’S
6/29/2017 OPINION; 2) ITS INHERENT ASSERTIONS IMPLYING JUSTICE
SIMON’S CONFUSION; AND 3) ITS DISREGARD AS TO THE
FUNDAMENTAL EMPLOYER-EMPLOYEE RELATIONSHIP
UNDERPINNING ITS CONSITUTIONAL RESPONSIBILITIES.

A. The City’s Selective Reading Of Justice Simon’s 6/29/2017 Opinion.

It is plain that when Justice Simon’s June 29, 2017 Order favors the City, the City
vigorously cites to the Court’s opinion. For example, the City has repeatedly noted to this Court
that, consistent with the Appellate Court’s Order, it has no further obligations to annuitants with
respect to healthcare benefits as the Appellate Court held that the benefits provided under the
successor amendments to the Pension Code were time-limited benefits. 929. (See also 965:

“[o]n the other hand, the City has been boastful of its heretofore success in eliminating the retiree

healthcare plan altogether...”). In relating to its obligations under such time-limited

amendments, the City consistently asserts that the plain reading of the Appellate Court Order

must prevail.

When, however, Justice Simon’s opinion expressly articulates the City’s constitutional

obligations under relevant law to its employee annuitants (even expressly citing to the relevant
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amendments), the City asserts that the Court obviously failed to review the relevant amendments
and the law; failed to understand the meaning of the relevant amendments and the law; failed to
be diligent in its consideration of the relevant statutes and the law and was somehow confused as
to its rulings. In essence, the City would have this Court hold that the Appellate Court wholly
failed to understand the fundamental employer-employee relationship relating to the City’s

constitutional obligations to the City’s employee annuitants relating to the payment of monthly

subsidies under the 1983 and 1985 amendments.

B. The City’s Inherent Assertions Implying Justice Simon’s Confusion.

The City is essentially requesting that this Court hold that Justice Simon, in ruling that it
is the City’s obligation to pay the monthly subsidies, completely ignores and errs or is somehow
confused in failing to apply the plain language of the 1983 and 1985 amendments. However, it
is clear that the Appellate Court had the benefit of reviewing both the 1983 and 1985
amendments and relied on certain portions of those amendments in holding that qualified Fund
annuitants have a constitutionally protected right to the level of monthly subsidy payments
provided under such amendments. Indeed, the Appellate Court remands the case back to this
Court to find a “workable solution to address how the subsidy would be funded” (by the City).
964. If the Appellate Court merely relied on the funding provisions of the 1983 and 1985
amendments, it would be unnecessary for the Appellate Court to remand the case to this Court to
rule on how the subsidy payments are to be funded and paid by the City to those qualified
annuitants.

In addition, the Appellate Court had another opportunity to “fix” or “amend” its June 29,
2017 Order if it concluded that it had erred in holding that it was the Cify’s obligation to pay for

the monthly subsidies. Plaintiffs, disagreeing with the Appellate Court’s Order, filed a Petition
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for Rehearing on July 20, 2017. In such Petition for Rehearing, Plaintiffs alleged that the
Appellate Court erred in its analysis of the 1983 and 1985 amendments by limiting the protected
benefits to the explicit statutory subsidies. Had the Appellate Court felt it necessary to “amend”
its June 29, 2017 Order to clarify the obligations of the parties under the 1983 and 1985
amendments it could have done so consistent with the Plaintiffs’ Petition for Rehearing. Instead,
in denying Plaintiffs’ Petition for Rehearing, it affirmed its June 29, 2017 Order as the Mandate
in this case, including its holding that it is the City’s obligation to pay for the monthly subsidies.

Indeed, the Appellate Court Order was further affirmed by the Illinois Supreme Court’s
review of Plaintiffs’ Petition for Leave to Appeal the Appellate Court Order (the “PLA”), filed
on September 14, 2017. Plaintiffs’ PLA requested that the Supreme Court review all issues
raised in the Appellate Court’s June 29, 2017 Order. The Supreme Court’s denial of Plaintiffs®
PLA further affirms that the Appellate Court Order, including its ruling that if is the City’s
obligation to pay the monthly subsidies, is the Mandate that this Court must follow.

C. The City’s Disregard As To The Fundamental Employer- Employee

Relationship Under-Pinning Its Constitutional Responsibilities.

In its holding that the Pension Protection Clause mandates that qualified Fund annuitants
hired by the City before the execution of the 2003 settlement agreement must receive a monthly
healthcare subsidy paid by the City, the Appellate Court Order consistently relies on the Illinois
Supreme Court’s decision in Kanerva v. Weems, 2014 IL 115811, 13 N.E.3d 1228. In Kanerva,
the Illinois Supreme Court analyzed whether the Pension Protection Clause applies to an Illinois

public employer’s obligation to contribute to the cost of healthcare benefits covered by the State

retirement systems. 'ﬂ35. The State Employees Group Insurance Act of 1971 [5 ILCS 375/1 et A

seq.], the subject of the Kanerva litigation cited by Plaintiff, states that its purpose is “to provide
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a program of group life insurance, a program of health benefits and other employee benefits for
persons in the service of the State of Illinois...” 5 ILCS 375/2. (emphasis added). In detailing
the necessary levels of coverage for such healthcare program, the State Employees Group
Insurance Act specifically states: “the program of health benefits shall provide for protection
against the financial costs of health care expenses incurred in and out of hospital including basic
hospital-surgical-medical coverages. The program may include, but shall not be limited to, such
supplemental coverages as out-patient diagnostic X-ray and laboratory expenses, prescription

drugs, dental services, hearing evaluations, hearing aids, the dispensing and fitting of hearing

aids, and similar group benefits as are now and may become available.” 5 ILCS 375/6(a). In
Kanerva, the Court held that the General Assembly and the State, as the public employer, were
precluded from diminishing or impairing the provision of healthcare insurance premiums whose
rights were governed by the version of the Group Insurance that was in effect prior to the
enactment of Public Act 97-695. Kanerva v. Weems, 2014 IL 115811, § 57, 13 N.E.3d 1228,
1244. (Emphasis supplied)

Moreover, the Illinois Supreme Court in Kanerva emphasized the fundamental
underpinnings to Article X111, Section 5 of the Illinois Constitution and to its holdings, inter alia,
by citing to the statements of Delegate Green at the Constitutional Convention: “Delegate Green,
who first proposed the provision which became article XIII, section 5, began his presentation to
the convention by stating that it does two things: ‘/ift first mandates a contractual relationship
between the employer and the employee; and secondly, it mandates the General Assembly not to
impair or diminish those rights.” 946. (Emphasis Supplied) Clearly, the Illinois Supreme Court
and the Appellate Court view the.provision of healthcare benefits as an employer-employee

benefit protected by the Illinois Constitution. Consistent with Kanerva, the Appellate Court

~ 10
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Order in this case recognizes the constitutional obligation of the City, as the employer, to provide

certain healthcare subsidy payments to qualified employee annuitants.

CONCILUSION

Due to the current statutory funding provisions found in the respective Articles of the
Illinois Pension Code, the Funds receive a fixed, static dollar amount from the City in order to
meet the obligations of its members.® It is the Funds® understanding that the City will not
increase the contributions paid by the City to the Fund to cover the payment of the extra cost of

the healthcare subsidy pursuant to the Appellate Court Order.

The Appellate Court Mandate directs this Court with respect to the City’s obligation to
pay the healthcare subsidies consistent with the Appellate Court Order. With respect to the 1983
amendment, the Appellate Court Mandate instructs that, “the City is obligated to pay towards its
retirees’ healthcare $55 per month for non-Medicare-eligible retirees and $21 per month for
Medicare-eligible retirees”. 40. In addition, with respect to the 1985 amendment, the Appellate
Court Mandate again instructs that, “the City is obligated to pay $25 per month for its municipal
employees and laborers and retirement board employees.” §40. For this Court to hold otherwise
‘would mean that this Court intends to compel the Funds to increase its already precarious deficit
spending while operating on a fixed schedule of funding from the City.?

The Illinois Supreme Cowrt has recognized that the fiduciary duty owed to Fund

participants is a duty “owed to all participants in the pension fund” and that “perhaps the most

* See Section 6-165 of the Illinois Pension Code for the Fire Fund and Section 8-173 for the Municipal Fund. 40
ILCS 5/6-165(a); 40 IL.CS 5/8-(a-5)(1).

* In the event that this Court overrules the Appellate Court Mandate and holds that it is the Funds’ obligation to pay
the monthly subsidy to qualified annuitants, the Funds have several operational and administrative issues concerning
such payments that will need to be resolved by this Court. By way of example, such issues include, but are not
limited to: (i) does the Mandate direct that the monthly subsidies should be paid directly to qualified annuitants or
does it require payment directly to a qualified healthcare insurance provider; (ii) are taxes withheld from the
retroactive lump sum payment owed to qualified annuitants; and (iii) if a qualified annuitant is receiving fully
subsidized healthcare coverage from a spouse or the City, are they also entitled to a subsidy provided in the

Appellate Court Mandate?

11
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important function of a pension board is to ensure that there are adequate financial resources to
cover the Board’s obligations to pay current and future retirement and disability benefits to those
who qualify for such payments.” Marconi v. Chicago Heights Police Pension Board, 2006 I11.

LEXUS 2098, 73, modified on denial of rehearing May 29, 2007.

If this Court requires the Funds to pay the subsidies contrary to the Appellate Court
Order, such requirement would be in direct conflict with the Funds’ fiduciary duty to protect its
respective corpus of assets to ensure that all annuitants receive benefits when due under the
Illinois Pension Code. The Funds have no authority or power to levy for any additional funding
to cover the cost of the monthly subsidies. The City is the source of funding for all obligations
of the respective Funds. As such, the Funds request that this Court affirm the Appellate Court’s

direction that it is the City’s constitutional obligation to pay for the monthly subsidies provided

under the Appellate Court Mandate.

12
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WHEREFORE, the Trustees of the Firemen’s Annuity and Benefit Fund of Chicago and
Trustees of the Municipal Employees’ Annuity & Benefit Fund of ~ Chicago respectfully request
that this Court affirms the Illinois Appellate Court Mandate that it is the City’s obligation to pay

the monthly subsidies to qualified annuitants consistent with the Appellate Court Order.

Respectfully submitted,

TRUSTEES OF THE FIREMEN’S ANNUITY AND
BENEFIT FUND OF CHICAGO AND TRUSTEES OF
THE MUNICIPAL EMPLOYEES’ ANNUITY &
BENEFIT FUND OF CHICAGO

By L W

One of Their Attorneys

Edward J. Burke

Mary Patricia Burns

Vincent D. Pinelli

Sarah A. Boeckman
eburke(@bbp-chicago.com
mburns@bbp-chicago.com
shoeckman(@bbp-chicago.com
BURKE BURNS & PINELLIL LTD.
70 West Madison Street, Suite 4300
Chicago, Illinois 60602

(312) 541-8600

Firm ID # 29282

13



B S TS 2 A S R % WM : ez Rar j mmn

L ExhxbltA
o ~.,Revoz/z4/65 CCGN002 o

Coman

N THE CIRCUIT COURT OF: COOK COUNTY‘ IL‘LINOIS

L/{ éfﬂﬂ@ (‘-L e |- RN # i ‘LS"() | ,

. v, ::: g e . No. -

l“%/ /{/?1//7’&:9 (‘/'/

ORDER

j‘/\(,s‘,/mc/éf”("" (&:M.NJ ILCJLC W&’.&:\ w;i(/\ CJLLe ‘/V07Z7C<’ ?L/,s‘
Océ@rc’c‘

o o T3 ‘_.'~=z-m£< i 1isbe N
(Jéjfa/f(‘l‘!@ ?C(u/}';“ ‘"/wf M@,,[“?/b} :
o1 w ke plies o S

fuly 27307 b aico

L Tow B g e S Bl
s el peseed b e bl st esells
T SOl (3 2oty P i e

..4...-...'
M"""‘"‘

’2572/ ?@’5 Ol @r e smvlw gmt @

Attomey No
- Name K
S D

. AAtty for ¢

ROWN; CLERK OF THECIRGUIT COURT OF CODK COUNTY, ILLINGIS
R W :':.:1.:. . , :':{’;5\:3:.




Exhibit A

Exhibit B
AN 3@r
HOTICE ‘ o .
Fhig lasd of this Opinion VY 2017 IL App (Ist) 162356
y changed of S5EC L No. 1-16-2356 and 1-16-2357 (cons.)
B Hepsenion of the 20,
- FIRST DIVISION
June 28, 2017
MICHAEL W. UNDERWOOD, JOSEPH M. VUICH, :
RAYMOND SCACCHITTI, ROBERT McNULTY, Appeal from the Circuit Court

JOHN E. DORN, WILLIAM J. SELKE, JANIECE R.
ARCHER, DENNIS MUSHOL, RICHARD
AGUINAGA, JAMES SANDOW, CATHERINE A.
SANDOW, MARIE JOHNSTON, and 338 other
Named Plaintiffs listed, :

Plaintiffs-Appellants,
V.

CITY OF CHICAGO, a Municipal Corporation,

Defendant,
and

TRUSTEES OF THE POLICEMEN'S ANNUITY AND
BENEFIT FUND OF CHICAGO; TRUSTEES OF THE
FIREMEN'S ANNUITY AND BENEFIT FUND OF
CHICAGO; TRUSTEES OF THE MUNICIPAL
EMPLOYEES' ANNUITY AND BENEFIT FUND OF
-CHICAGO; and TRUSTEES OF THE LABORERS &
RETIREMENT BOARD EMPLOYEES' ANNUITY

& BENEFIT FUND OF CHICAGO, etal.,

Defendants-Appellees.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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No. 13 CH 17450

. Honorable Neil H. Cohen

Judge Presiding

© JUSTICE SIMON delivered the judgment of the court, with opinion.
Presiding Justice Connors and Justice Harris concurred in the judgment and opinion.

OPINION

91 This case is back before the court following another round of rulings by the circuit court

éoncerm’ng plaintiffs’ rights to healthcare coverage. Plaintiffs are multiple categories of City of
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Chicago retirees who have participated in the City’s ﬁeﬁcd benefits plan and received some
level of healtl;xca.re coverage from the City over the years. The Cify has undertaken to eliminate
the healthcare beneﬁt.s that many of the plaintiffs previously enj.oyedi while the plaintiffs haye
fought to retain the benefits under a number of legal and equitable pr.inciples. "I'he‘circuit court
largely ruled in favor of the City and dismissed most of the plaintiffs’ claims. We affirm in part,
reverse in part, and remand the case for further proceedings.

92 ' . BACKGROUND

93 The genesis of this case dates all the way back to the 1960s, but most of the relevant
events occurred between 1983 and the present. The City has long been pro;/iding fixed-rate
subsidized healthcare to its retirees through the City of Chicago Annuitant Medical Benefits
Plan. In 1983, the City agréed to provide a subsid'}'r for .the Police and Fireﬁgl;ter funds for a
healthcare benefit, Under that plan, the respective annuity and benefit funds (the Funds) would
provide a subsidy to the City to cover a set amount of the participants’ healthcare ($55 per month
for non-Medicare-eligible retirees and $21 p& month for Medicare—e;ligibie retirees). Il Rev,
Stat. 1983, Ch. 108-1/2, par, 8-167.5 (eff. Jan.12, 1983). The contributions themselves were
finded by a City ta)'c. The municipal employees and the laborers and retirement board employees
were brought under the same construct as the police and firefighters in i985, just at a smaller
average subsidy ($25. per month). Il Rev. Stat: 1985, Ch. 108-1/2, par. 11-160.1 (eff. Aug.16,
1985). |

74 In 1987; the City begaﬁ its quest to stop subsidizihg retiree hea]thcare. The City notified
the Funds that it would sfop providing healthcare benefits on the first day of 1988, and it filed
suit in the circuit court of Cook County (City of Chicago v. Korshak, No. 87 CH 10134 (Ciz, Ct.

Cook Cty.)) seeking a declaration that it had no obligation to continue providing coverage. The



Exhibit A
Exhibit B

No. 16-2356 and 16-2357 (cons.)

Funds counterclaimed seeking a declaration tﬁa’c the City was required to coﬁtinue covering
healthcare costs. A group of retirees intervened and were certified as the “Korshaic subclass.”
The Korshak schlass is comprised of individuals that retired on or before Decefnb'er»?;l, 1987.
The .“Window subclass” was certified later and is comprised of employees that retired after
December 31, 1987, but befpre August 23', 1989. The retirees counterclaimed seeking a
declaration that they were entitled to lifet'ime healtﬁcare coverage.

5  Before that case was adjudicated on the merits, the City and the Funds settled. The
individual retirees were not parties to the-settlement. The settlement, which was adopted
legislatively as part of the Pension Code (40 ILCS 5/5-167.5 (as amended By P.A. 8§~273, §1,
eff. Aug. 23, 1989)), amended the 1983 and 1985 ﬁxed—rate.subsidy statutes to set forth the
City’s new obligations. The amendment stated frhat'for the period from 1988 through the end of
1997, the Funds would continue ;co pay a subsidy and the City was also respoﬁsible for 50% of
the retirees” healthcare coverage costs. The parties agreed to “negotiate in good faith toward
achieving a permanent resoluﬁon of this dispute” until the end of the settlement period and that
| “[ﬂaiﬁng agreement, the parties ‘shall be restored to the same legal status which existed as of
October 19, 1987 *** The amendment to the Pension Code explicitly stipulated that the.
obligations set forth therein “shall terminate on December 3 1,1997.” 40 II;CS 5/5-167.5 (d) (as
amended by.f;.A. 86-273, § 1, eff. Aung. 23, 1989). The trial court in ﬂlat Korshak case did not
| address the individual participants’ claim for permanent caverage and imposed the settlement
agreement on them.

6  When no permanent solution was reached by 1997, the City again sought to end its
coverage obligations altogether. The case ended up before this court where we held that “under

the express terms of the settlement agreement, the [retirees] are entitled to reargue the claims
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originally asserted”in the 1987 case. Ryan v. City of Chicago, No. 98-3465, at p. 7 (Rule 23
Order June 15, 2000). Again before the claims were adjudicated on the merits, the barties settled.
After se’gtlement extensions and corresponding amendments to the Pension Code in 1997, 2002,
and 2003 (P.A. 90-32, § 5, eff. June 27, 1997; P.A. 92-599, § 10, eff. June 28, 2002; P.A. 93-42,
§ 5, eff. Julj} 1, 2003), all of which were substantially similar to the first settlement and all with
the same limiting language and éxpirations, the City conveyed its intent to end healthcaré
benefits for retirees once and for all.’ |

97 Iﬁ the 2003 agreement, the parties agreed that, at the expiration of that agreement, “the
City may offer additional healthc'are plans at its own discretion and may modify, amend, or
terminate any of such additional healthcare plans at its sole discretion.” The agreement created
the Retiree Health Care Benefits Commission (“RHBC”) that would make recommendations
conceming the state of retiree health care benefits, the cosjs of those benefits, and issues
affecting the réﬁrees’ benefits to be offered after July 1, 2013. The 2003 agreement was set to
expire in 2013. Before the agreefnent expired, the City notified retirees that, on the
recommendation of the RHBC, once the agreenient expired in 2013, the City was going to begin
fo reduce healthcare benefits until Janvary 2017, at which time the City would end the plan in its
entirety. Certain classes of employees, like those in the Korshak and Window subelasses, would
retain healthcare benefits under the .City’s new plan but others, particularly those vhjred after
1989, would not.

98 Plaintiffs attempted to revive the 1987 lawsuit in the circuit court of Cook County, but
the court ordered them to interpos;a their claims in a newly-filed complaint (this case). Once the

riew case was filed, the City removed it to federal court. After the federal district court dismissed

the retirees’ claims (Underwood v. City of Chicago, No. 13 C 5687, 2013 WL 6578777, at *17 .

i
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(N.D. Il Dec. 13, 2013)), the United States Comt' of Appeals for the Seventh Circuit affirmed

the dismissal of the feéerd claims; but remanded the matter to state cowt for a résolution of the

“novel issues of state law.” Underwood v. City of Chicc;go, 779 F.3d 461, 465 (7th Cir. 2015).

19  Back in state court; the City filed a mofion to dismiss. The plaitiffs’ third amended

complaint has claims for: improper diminution of pension benefits under the Illinois Constitution

(count I), breach of coﬁh‘act (count II), estoppel (count IIT), impairment of contract (count V),

and equal protection and special legislation challenges to the City’s plaﬁ of action (counts VI and

VII).! The parties and the courts have discussed the retirees as broken down into four subclasses:

(1) the Korshak subclass, made up of people who retired before December 31, 1987; (2) the

Window subclass; made up of people who retired between January 1, 1988 and August 23, 1989;

(3) subclass three, made up of péople who retired on (;r after Angust 23, 1989; and (4) subclass

four, made up of people who were hired after Augusf 23, 1589,

{10 While the motion to dismiss was still pending and before the trial court entered a
judgment on the merits of plaintiffs’ claimé, plaintiffs filed a motion for a preliminary injunction,

The trial court denied the sought-éﬁer injunctive relief. Plaintiffs appealed that ruﬁhg and, after
examining plaintiffs’ claims insofar as they related to preliminar‘y inj’unctive relief, we affirmed.
Underwood v.. City of Chicago, 2016 IL App (1st) 153613, 1{ 32 (appeal denied, No. 121498,

2017'WL 603503 (Il Jan. 25, 2017)). ' | |

11 In resolving the motions to dismiss, the trial cowrt held that plaintiffs could not state a
claim on the 1987, 1997, or 2003 amendments under the Illinois Constitution’s pension
protection clause because the settlements on which the claims are based provided only time-

limited benefits. The trial court did, however, hold that the members of the Korshak subclass, the

' Count IV was a claim for a due process violation under federal law. It was dismissed in the
federal case and did not call for an answer from the defendants in this case.

5,
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Window subclass, and subclass three could' state a claim based on the 1983 and 1985
amendments that did not contain the same limiﬁng language that the subsequent amendments
did. The trial court dismissed the remaining claiﬁg denied the plaintiffs’ motion for class
ceriiﬁcation, and made a finding that there was no Jjust reason ’to. delay appeal of its judgment on
the claims it dismissed '(Seé 1L S. Ct. R. 304(a)). The retirees later filed a renewed motion for a
preliminary injunction, which the trial court also denied.

9§12 The case is ﬁow before the court on an interlocutory appeal prjncipaﬁy t.:onceming the
propriety of the trial' court’s ruling on motions to dismiss, filed bsr the City and the Funds, The
retirees’ renewed request for injunctive relief is also part of their appeal. |
113 . ANALYSIS

9 14 The trial court dismissed the retirees’ claims undef section 2-615 of the Illinois Code of
Civil Procedure. A section 2-615 motién to dismiss attacks the sufﬁcienéy of a complaint and
ra'ises the question of whether a complaint states a cause of action upon which relief can be
granted. 735 ILCS 5/2-615 (West 2012); Fox v. Seiden, 382 I11. App. 3d 288, 294 (2008). All
Welleleadéd facts muét be taken as true; and any inferences should be drawn in favor of the
nonmovant. Jone;? v. Brown-Marino, 2017 IL App (1st) 152852, 919. A gection 2-615 mgtion to
dismiss should not be granted unless no set of facts-could be proved that would entitle the
plaintiff to relief. /2. We review the dismissal of a plaintiff’s claims de novo. Sandholm v,
Kuecker, 2012 1L 111443, § 55.

91 5 L. Pension Protection Clause Claims (Count I)

916  The pension protection clause of the Illinois Constitution has been the focus of .
considerable public attention recently, As the State, cities, and other publié employers attempt to

rein in their pension obligations and workers and refirees attempt to secure all the benefits they
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have been promised, many of the disputes have made their way through our courts. The decisive
legal mechanism in many of these cases has been the pension protection clause. See, e.g., In re
Pension Reform Litigation, 2015 IL, 118585, 9 89.

§17 The pension protection clause of the Illinois Constitution states that “Im]embership in
any pension or retirement system of the State, any unit of local government or school district, or
any.agenéy or instrumentality thereof, shall be an enforceable contractual relationship, the |
benefits of which shall not be diminished or impaired,f’ 1L, Const. 1970, art. X111, § 5. ‘Thg
pension protection clause is intended to. eliminate the uﬁcertainty that surrounded publié pension
benefits (People ex rel., Skiodowski v. State, 182 11L. 2d 220, 228 &1998)) and to provide public
employees with a basic protection against the complete abolition of their rights or the‘reduction
~ of their benefits after they have already embarked upon employment (Miller v. Retirement Board
of Policemen’s Annuity, 329 11l App. 3d 589; 597 (2001)).

118 A. Claims Based on the '1997, 2002, and 2003 Setflements and Amendmenis

919 | Thé retirees argue that they are entitled to “lifetime heaithoare coverage” “for each
annuitant class, as it best was during their participation.” For that to be the case, we would have
to find ‘tha_t the Illinois Constitution’s pension protection clause (Ill. Const. 1970, art, XIII, § 5)
protected the benefit levels in the 1997, 2002, and 2003 améndments for life for any mémber of
any subclass that participated in the plan while the particular ameridment was in effect. The
retirees’ argument for permanent coveragé on these terms has a sig;rﬁﬁcant emphasis on the
Illinois Constitution’s pension protection clause (I1l. Const. 1970, art. X111, § 5) and the Illinois
Supreme Court’s decision in Kanerva v. 'Wgems,-20'14 IL 115811, so we begin there. However,

we find that neither the Illinois Constitution nor the Kanerva decision extend the settlements’

benefit levels to retirees beyond the temporal scope of those agreements.
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920  The Illinois Supreme Court has interpreted the pension protection clause to protect not
only the retirement annuity itself from dﬁninution, but instead has held that all of the benefits
flowing from one’s participation in.a public pension system are constitutionally protected.
Kanervc.z v, ‘ Weems, 2014 IL 115811, § 40. Inc'luding, speciﬁcally, health insurance subsidies. Jd.
at § 41, 57. '

21 The retirees here maintain thz;t their situation is the same as the retirees in Kanerva, They
are part'of a’ qualifying puﬁlic pension system. Their healthcare subsidies have come from their
pafticipaﬁon in that system. Their public employer obligated itself to contribute to the cost of
their healthcare. And, therefore, the City’s plan to cease making healthcare co_ntn'butions in
accordance with the 1997, 2002, and 2003 amendnients is unconstitutional.

{22 However, the plaintiffs here are not in the same situation as the retirees in Kanerva: In
that case, the healthcare éubsidies were an open-ended obligation of the State, bestowed on the
employees without condition( The same is not true ﬁere. In this case, thé benf_eﬁts that the retirees
are trying to protect were conditional ‘benefits that have since expn’ed

923 In 1987, the City sought to stop paying for retirees’ healthcare coverage and initiated
leggl action in order to get a declaration of the parties’ rights and obligations. The result was that
a settlement was reached in 1989 and extended in 1997 and 2003 to offer subsidies and coverage,
but each settlement contained an expiration date. The last amendment obligated the City upﬁl
June 30, 2013 ohly and expressly provided that the City’s obligations under that settlement
terminated at that p’oﬁnt. That was what the parties agreed upon and thé Generél Assembly
adop{ed. |

924  As we explained when we affirmed the trial court’s decision to deny the injunctive relief

. sought by the retirees, the settlements and attendant amendments did not create lifetime benefits
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because the benefits came with an ,expiratic;n date. Underwood v. City of Chicago, 2016 IL App .
(1st) 153613, 1} 23, 927. The expiration date was embedded in the benefit itself, and the beneﬁ’.c
does not endure beyond the expiration date by apphcatwn of the pension protection clause.
Employees that began to participate in the retirement system in 1989 forward, like those already

" enrolled, were vested with the rights provided in the amendment in effect when they became
employed and subsequent amendments enacted during their employment, blit they never had any
contractual, statutoxy, or constitutional conﬁ:itment that benefits at those levels would become
permanent or extend beyond the contract’s own term. Therefore, no member of any subclass can
state a cause of action under count I insofar as the claim is based on the 1989, 1997, or 2003
settlements.

925 The pension proftection clause enables émployées to “lock in” pension rights that exist
when they become emﬁloyéd or those that spring up tﬁereaﬁer during their employment. Bosco
V. éhz‘cago Transit Authority, 164 F. Supp. 2d 1040, 1056 (N.D. IlL. 2001). A1l that the
employées here could lock in during the an*ien&ment periods was the City’s obligation to provide
healthcare benefits as expressly prm;ided fo'r and conditioned by the statute. The scope of the
pension protection clause’s application is “governed by the actual terms of the contract or
petision.” Kerner v. State Employees’ Retirement System, 72 11L, 24 507, 514 (1978) (citing 1970
Const., art. XIII, sec. 5, Constitutional Commentary, at 302 (Smith-Hurd 1971)). The time
limitation here was a condition of the employment relationship to which those employees
consented. See id. There was never any contractual or statutory commitment by the City tb
provide the benefit levels in the amendmenté beyond the life‘of the amendments themselves. And

without a contractual or statutory commitment to create a benefit, there is nothing that the

pension protection clause can protect.

Exhibit A ... .
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9 é6 While the pension protection clause guarantees the vested rights of a public employee as
provided in the contract that defines a participant's retiremen’r; system membership, it does not
change the terms of that contract or the essential nature of the rights it confers. Matthews v.
C‘hzcago Transit Authority, 2016 1L 117638, § 59. The rettrees argument is that they are entitled
to benefits on the best terms that were ever provuied to them, without regard to the limitations
that encumbered those beneﬁts. Such an interpretation would be an unwarranted éxtension ofthe 0
pension protection clause that would enable the clause to create and define benefits rather than
protect existing ones. A right cannot be protected if it does not exist. ﬁere, the retirees have no K
enduring right to the benefit levels in the 1989, 1997, and 2003 amendments that the pension
protection clause could possibly protect.

927 Thereis nothmg in the Illinois Constitution or in any statute or precedent that prohibits
the legislature from attaching conditions to the receipt of a statutory benefit, such as the limited
time period here. To the contrary, where the legislature grants ; right, it is free to defihe the
parameterg and application of that right. Kaufinan, Litwin & Feinstein v. Edgar,’3 01 IIL. App. 3d
826, 831 (1998). There.is nothing to prohibit the legislature from granting a privilege for a |
limited period of time or from incorperaﬁng an expiration date into an amendment. In re Petition
Jor Detachment of L.ana’ Jfrom Morrison Community Hospital District, 318 IH..App. 3d 922, 930
(2000). This is especially true where the statute merely cediﬁed the parties’ ewn agreement. The
pension protection clause does not affect the contours of the rights themselves—that is for the .
General Assembly to delineate when it grants benefits in the first instance. |
728  After Kanerva was decided, our Supreme Court also explained that the pension
érotection clause does not present “an obstecle 10 a contractual provieioﬁ that i:ermits subsequent

modification of public retirement benefits.” Matthews, 2016 1L 117638, § 66. Thus, importanﬂy,

Temtteaes e m e v e
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“where a public employee becomes a member of a retirement system under a statute that
includes a'provision which may operate to deny him benefits in the future, that provision does
not become an unconstitutional impairm_ent of his retirement benefits because he agreed to it as é
condition of his membership in the system.” /2. at § 61. That means that where a benefit is
conditiona.l Wheﬁ conferred, the pension protection clause does not opera?e to remove the
cordition. And parties are free to contract for benefits, including temporary ones. See id. at ] 66,
929 All of the forggoing analysis is a long way of saying that no retiree can state a claim for
healthcare cove?age as it was provided under the time-limited amendments under count I of the
third amended complaint. When the amendments expired, the benefits granted therein expired.
The pension protection clause does not give the retirees lifetime coverage in the manner that the
coverage existed unde;r the améndm’ents, and the expiration of those benefits ié not a diminution
or impairment of any protected'benéﬁt flowing from participation in a public pension system.

730  B. Do the Retirees Have a Claim for Any Enduring Benefit and How is the Benefit
Defined?

31 Our ﬁolding that the 1989, 1997, and 2003 amendments do not create lifetime coverage
under the pension protection clause is not the end of the apalysis. Before those amendments were
enacted, the parties agreed upon and the General Assembly adopted healthcare benefit plans in
1983 and 1985 that contained no such limitations, The benefits conferred under those
amendments are unconditional healthcare benefits commensurate with the benefits providc;d by
the statute covering the retirees in Kanerva—and they cannot be diminished.

732 Alﬂldugh-the issue is essentially moot for the Korshak and Window subclasses, the trial
court held that the niembers of subclass three could state a claim under count I for benéﬁts based
on the I9é3 and 1985 amendménts under the pension protection clause. The trial court, however,

held that the members of subclass four could not state a claim-under count I for benefits based on

11
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the 1983 and 1985 amendments because they began pax“ci;:ipating in the retirement system during
the opérative period of the 1989 settlement and, thus, were subject to its expiration and left with
nothing.v |

| 9§33 The idea contemplated by the pa;rties upon settling the 1987 Korshak litigation was that
the parties would continue to negotiate during the settlement period and, if they could not resolve
their issues by the end of it, the parties would be restored fo their pré—settlement positions and
litigation could (and assuredly would) resume. The result is that when the settlemenf expired, the
parties’ rights and obligations returned to the status existing when the 1987 litigation began.
Under the 1983 and 1985 amendments, employees were given an open-ended, unconditioned
fixed-rate subsidy for their healthcare coveragé, and those benefits, h:ke the ones offered in
Kanerva, are protected. When the 1987 litigation was settled .(p,ut oﬁ hold), no one ever
anticipated, and there is no legal basis to conclude, that once the settlement expired, the City’s Y
obliga’cioné would be terminated as a matter of law. :

934 Inthe 1989 setﬂemen‘;, the parties agreed to “negotiate in goc;d faith toward achieving a

~ permanent resolutioﬁ of this dispute™ until the end of the settlement period and that “[flailing

agreement, the parties shall be restored to the same legal status which existed as of Octobe;r 19,

1987 ***.” When no permanent solution was reached by 1997 and the City tried to terminate the

plan unilaterally again, the case ended up before this court where we held that “ander the express )

terms of the settlement-agreement, the {retirees] are entitled to reargue the claims originally

a‘sslerted”.in the 1987 case. Ryan v. City of Chicago, No. .98-3465, at p. 7 (Rule 23 Order June 15, |

2000). '

935 It was not until the 200,3 settlement was executed thét the parties agreed that. the City

Would' have the unilateral authority toend the program entirely, meaning that all persons that

12
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participated in the retirement system bef<.>1_re that .agreement was executed still maintained a

" vested right fo the unconditional 1983 and 1985 amendments. Therefore, the feﬁreés in subclass
+ four that began to participate in tﬁe retireﬁxent system before ﬁe 2003 settlement was executed
have a claim under count I based oﬁ the 1983 and 1985 amendments under the pension
pro%epﬁon clause.
936 For the first time iﬁ the 2003 agreement, the parties agreed that, at the expiration of that
agreement, “th'c~Ci.ty may offer additional healthcare pians at its own discretion and may modify,
amend, or terminate any of such addi;cional' healthcare plans at its sole dis'cret'ion.” So fo;r the first
| time in 2003, the City obtained the requiéite Jegal authority and put any new entrant to the

| retivement system on notice that, if and when the time-limited 2003 plén was terminated, _there
would be no ﬁlﬁher coverage at all. And because of the_ pension protection clause, such a
pfomulgation can only be applied prospectively, to employees whose participation in 1éhe sy‘ste.m
begins thereafter. |
937 Even those retirees that began participating in the system after 1989 still had vested rights
in the 1983 or 1985 amendments. The post-1989 participanis did not start under a benefit plan
fchat said all healthcare benefits would expire at the end of the settlement period. They started on
a time-limited plan which stated that they Wdllld be reinstated to the pre-settlement sté.tus quo at
the time thé settlement éxpired. The settlements never expressed that future a.tmuitantg were to be
. treated. diffsrentlly or ﬁrecluded from also reverting to the pre-settlement s%atus quo. When the
2003. settlement éxpired in 2013, the rights of employees \.vhose participation started before the
2003 settlement was executed mérely reverted to the status existing when the Korshak case was

filed in 1987. So, being back at that poiut, the City is obﬁgated to those retirees under the 1983

and 1985 amendments.
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38 When the case was before us for a review of the denial of a motion for a preliminary
injunction, our main irquiry was into whether the 2016 benefits were a sufficient substitute for
the 1983 aﬁd 1985 levels. Underwood, 2016 IL App (.1 st) 153613, 26. Our review at that point
was also whether the trial court abused its discretion in denying the prelﬁninary injunctive relief.
Id. The fact of the matter is that the 1983 and 1985 amendments offered healthcare benefits with
no sirings attached. The settlements a.;:ted as a substitute for those benefits on an interim basis”
and did not diminish them, but in fact, enhanced them. See id. at § 25-26. However, when the
settlements ceased to operate as a matter of law, the retirees still had the 1983 and 1985 bex;eﬁts
to fall back on—benefits that cannot legally be diminished.”
939 . The next question then is what is the “benefit” that is actally protected? The United
State Cowrt of Appeals for the Selsaenth Circuit alluded to this question in its opinion remanding
. the case to state court. :
“There is, moreover, a potentially important quéstion that the pz;rties have

not addressed: What ‘benefits’ does the Pensions Clause protect? Plaintiffs

assume that it covers in-kind benefits such as health care, no mattér the cost to the

employer. Yet pénsions promise a particular amount of money (for defined-

benefit plans) or the balance in a particular fund (for defined-contribution plans),

not a particular quantum of buying power. If the cost of automobiles, food, or

health care fiées, the Perisions Clause does not require the state to lsupp‘lenient
. pensions beyond the promised level. A parallel approach for health care would

imply that the Pensions Clause locks in the amount of the promised subsidy but

2 In dicta in our opinion affirming the denial of preliminary injunctive relief, we imprecisely
stated that subclass four had “no ascertainable claims to lifetime healthcare benefits.” Underwood, 2016
IL App (1st) 153613, § 23. However, as alluded to in the preceding sentence of that opinion and
encapsulated the opinion as a whole, our review concerned the interim settlement agreements, which we

reaffirm today did not create any right to lifetime coverage. -
| 14
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does not guarantee a particular level of medical care. Kanerva implies as much by

saying that the state's contributions to héalth—insuxance premiums are the

protected benefit.” (Emphasis in original). Underwood v. City of Chicago, 779

F.3d 461, 463 (7th Cir. 2015). | o
We hold that the pension protection clause protects the latter—the fixed-rate subsidy itself.
Wheﬁ the benefit at issue is a defined subsidy, the clanse protects the pensioner’s right to that
contribution at that specific level, The recipients gét what the statute or contract that grants the
right expressly says they get. Matthews, 2016 1L 117638, 9 59, § 66.
940  Under the 1983 amendment, the City is obligated to pay towards its retirees’ healthcare
$55 per month for non-Medicare-eligible retirees and $21 per month for Medicare-eligible
retirees). Ill Rev. Stat. 1983, Ch. 108-1/2, par. 8-167.5 (‘?ﬁ Jan.12, 1983). Under the 1985 |
amendment, the City is obligated to péy $25 per month for its mumicipal employees and laborers
and retirement board employees. Iil Rev. Stat. 1985, Ch. 108-1/2, par. 11-160.1 (eff. Aug.ls, ‘
1985). The retirees contend that the peﬁsion protection clause should be F:onsidered t.o. protect
their abstract right to “healthcare coverage. » But that is. not what the Illinois Constitution
provides. The peusion protéction clause protects a specific tangible‘beneﬁt that cannot be
diminished or impaired. See Kanerva, 2014 IL 115811, § 38, § 57. It is the subsidy itself that is
protected. Under count 1, the pension prdtecﬁon clause protects the benefits in the 1983 and 1985
amendments for _a.ny retiree that began participating m the retirement system before the 2003 |
settlernent was executed. The 1983 and 1985 amendments represent the highest level of benefits
to which the retirees ever had an enduring right. For the reasons set forth in section A aboye, the |

pension protection clause entitles the retirees to nothing more.

741 | C. Statute of Limitations and Jurisdiction
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§42  Inthe trial court, the City maintained that é}ll of the retirees’ claims under the 1983 and
1985 armendments are barred by tﬁe staﬁlte of limi’r.ations, At least one of the retirement funds
" joined in this argument. This argument applies to our previously-expressed holding as it
challenges whether any of the retirees, but particularly subclasses three and four, can state a
claim based on the 1983 and 1985 amendments after the passage of so much time: The City and
the Funds contend that the retirees" claims under the 1983 and 1985 amendments are contract-
based, and even with the application of the pension protection clause, are subject to and bérred
by the 10-year statute of Iimitaﬁéné for contract claims (735 ILCS 5/13-206 (West 2012)). The
trial court ruled that the statﬁte of _Iimitations issue was moot as to the Korshak and Window
subclasses because the parties had agreed upon some form of coverage that the City would
provide for ~1:}:1036 members. The trial court held that as for subciasé three, there was a question of
fact about when the members discovered their injury under the discoirezy rule, 50 it dened the
City’s motion to dismiss in that regard. Then the court hpld tﬁat as for subclass four, they had no
claim for relief in any event, so it was unnecessary to address the applicability of the statute of
limitations for those meinbefs. We hold that none of the claims made under count I of the third
amended complaint are time-barred. |

§43  The parties agreed in the 1989 settlement that “failing agreement” on a “permanent
resolution of this dispute” théy would be restored to their same legal stau'xs‘a.s it existed on
October 19’, 1987. The parties nevef reached a permanent séluti;m. Then, when the City tried to
- unilaterally end the program again, we héld that the fetirees are “entitled to reargue the claims
originally asserted” in the 1987 case. Ryan v. City of Chicago, No. 98-3465, at p. 7 (Rule 23
.Ordef June 15, 2000). The‘2003 settlement agreement again put off a judicial resolution of the

suit, tolling the limitations period by agreement and once again expressly reservingi:he retirees’
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rights to pursue their claims for permanent coverage. The parties continued to settle for i)eriods
up until 2013 (and really until 2017) when, still having not arrived at a permanent solution, the
City terminated its healthcare plan. The limitations .period never expired for the retirees’ claims.
| f44  The trial court applied the limits attached to the post-1987 settlements against the retirees,
but did not give the retirees the benefit of the favorqble terms of those same agreements-«-such'as
that the retirees always reserved their rig}zts and that the pa;rties would return to their pre-
litigation posit.ions when the settlements expired. It is also important to note that the settlements
were originally between thé Funds and the City, but they were imposed on the retirees because
the agreements were always mder;tood to simply delay a judicial resolution on the merits unless
the parties could agree on an enduring solution.
745 A cause of ‘actibh accrues, and the limitations period begins fo run, when the party
" seeking relief knows or reasonably should know of its injury and 'that it was wrongfully caused.
Feltmeier v. Felz;meier, 207 111 2d 263, 285 (2003). Because there was never a permanent
solution and Becausé the City did not end its healthcare coverage until January 1, 2617, the
| retirees’ claims are not time-barred. Everf;l,time the City aﬁempted to terminate the healthcare
blar;, the retirees promptly instituted legal a(;tion and did so successfully until the City relented
and entered into a new settlement. In addition, and while the rights invoked by the retirees were
im’tiéﬂy granted by contractual settlements, under count I of their third amended complajﬁt, the
retirees’ claim for relief is a facial challenge to the constitutionality of the City’s action based on
the pension protection clause. The benefits are constitutionally protected from diminishment,
Any inacﬁon‘on the part of the retirees was a result of the City’s inducement through settlements

and their justifiable feIiance that when the settlements expired they would be entitled to revive

their claims for coverage.
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746  The Funds argue that we lack jurisdiction to consider the applicability of the 1983 and
1985 amendments to the Korshak, Window, aﬁd subclass _fhree subclasses. This argument is
based on the fact that the trial court held that those subclasses could state a claim based on the
1983 and 1985 amendments and, therefore, denied that portlon of the motions to dismiss. |

However, the claims-under count I of the complaint that relate to subclass four were dismissed in

their entirety, and we have jurisdiction to review the dismissal under Illinois Supreme Court Rule -

304(a). The Korshak and Window subclass members’ claims are essentially moot as the parties
have setthlad‘ So, subclass three remains, but our application of the law to the dispute between the
City and subclass four necessarily touches on the rights of subclass three.

947 - II. Contract and Estoppel Claims (Counts II and III)

948 Aéide from the constitutional claims based on the penéion protection clause, the retirees
argue that they are entitled to lifetime E:overage based on a contract or estopi)el theory. Count II
of their third amended complaint is for common law breach of contraét and count I is for
common law estoppel. As we explained above, any p;arson that entered the reﬁremez;tt system
before the 2003 settlement went into effect does have lifetime covetage under the pension
protection clause. Therefore, the only important mqmry reniaining is whether the retirees are
entitled to the benefit /evels they claim they are entitled to as a result of any of the r_erhaining
meoﬁes set forth in the operatix}e co?nplaint.

§49  The trial court' dismissed the retirees’ contract claim on the basis that théy failed to attach
any éontrac;n to their complaint. The trial court also indicated tha;c the City of Cﬁicago Annuitant
Medical Be‘neﬁts Plan-Handbook was insufficient .to support a claim for breach of contract
because the handbook contains no promise or offer for lifetime healthcare coverage. Moreover,

and as we noted in our opinion affirming the denial of the retirees’ motion for a preliminary
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mjunction {(Underwood, 2016 TL Ap;ﬁ (1st) 153613, 9 26), the handbook expressly stated that
coverage would terminate “the date the Plan is terminated.” There are othei' references to |

- coverage bei'n;g terminated m the annuitant handbook, and the retirees cannot point to anythingin
the handbook or in any other document that conveys an offer or pronﬁse that would obligate the
City to prov1de lifetime coverage much less to prov1de coverage at any partmular bcneﬁt level.

. 50 On appeal, the retirees focus their argument concerning their contract claim on the statute
of frauds. Seemingly backmg away from previous positions that there was an oral agreement for
this lifetime contract, the retirees argue that the handbook and some ;ather written
communica.tions are sufficient. Bu’.t again, none of these communications contractually obligate

- the City to provide lifetime benefits. Inc‘ieed,'since. 1687, the City has had an ;aye towards ending
the plan and has been very careful about expressing the limitations on the coverage it has
provided, There is no documentary evidence to support the retirees’ claim. for healthcare
coverage for life on a contractual basis and its reliance on oral‘assurances is mispiaced becanse
lifetime.contracts must be in writing (Mclnerney v. Charter Golf,’ Inc., 176 111, 2d 482, 490-91
(1997)).

51  Asfor the retirees’ estoppel claim, the allegations in the operative complaint itself are
wholly msufficient. But the retirees’ argument is that the City is estopped from changing or
terminating coverage because the City issued benefit handbooks and held pre-retirement
seminars. The retirees contend that the City is estopped from chang'i'ng a retiree’s coverage to a

. level below the highest level duririg a retiree’s paﬂicipation in the i‘etirement'system In order to
apply equitable estoppel against a mummpahty, a plaintiff must plead specific facts that show
(1) an affirmative act by either the municipality itself or an ofﬁclal with express authority to bind

the municipality; and (2) reasonable reliance upon that act by the plaintiff that induces the
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plaintiff to detrimentally change its position. Vaughn v. City of Carbondale, 2016 IL 1191 31,9
48, The retirees have failed to plead or even support an argument with facts to support such a
clalm
9 52 Moreover, éince we have already held that the retirees are entitled to coverage under the
amendrﬁents that remained intact, the only issue to address is the level of benefits that the .
retirees claim they are entitled to because of estoppei, But.the retirees point to nothing at all to
‘show they were promised a pgrticular benefit level, especially for life. And any reliance on the
1989, 1997, and 2003 settlements would not be reasonable because those agreements exi:ir'ed by
their own terms and could not support a ciaim for lifetime coverage at thbse; levels. The retirees
have also pivoted to an apparent authority theory, suggesting that because presenters at seminars
© told fhem vthey.,would have lifetime coverage, they have a claim for estoppel. But the retirees fail
to allege how the presenters might have been authorized to bind the City to a commitment to
lifetime coverage (especially at any particular benefit leveI.), and abparent authority is not enough
to bind a 'mﬁnicipallitsl, actual authority is required (Patrick Engineering, Inc. v. City of
Naper;fz'lle, 2012 1L 113148, 9 40).
953 I1I. Remaining Constitutional Claims (Counts V, VI, VI
954 The retirees interposed a claim in their third amended complaint that the City’s plan
impemliséibly impairs a contract and they have also lodged equal protection and special
legislation challenges. A
§55 The contracts claqse provides that the govemmenf cannot pass laws that impair the
obligation of contracts. Ill. Const., art. I, § 16. To determine whether a law impermissibly
| impairs a contract, we examine: (1) whether there is a contractual rcl'atibnship; (2) whether the

law at issue impairs that relationship; (3) whether the impairﬁlent is substantial; and (4) whether
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the law serves an important public purpose. Nz‘ssqu North Amerfca, Inc. v. Motor Vehicle Review
Board, 2014 IL App (1st) 123795, §37. The retirees do not develop any argument about the
distnissal of this claim in their appeal, so the claim is forfeited. IIL. S, Ct. R. 341(h)(7)(eff. Jan. 1,
2016) (po.ints not arguéd on appeal are forfeited). The contracts clause does not fit the case. For
one example, the contract between the parties, the settlements at issue, expired by their own
terms, not any government action. Anyl;ow, as pled, the claim fails because the allegations, if
proved, would be inéufﬁcient to support a claim for any violation of the contracts clause. The
retirees ganndt state a claim on count V of the thifd arﬁended complaint. |

956  Asforthe retirees’ equal protection az;d.special legislation challeﬁges, those types of
challenges are judged by the same standard, General Mofors Corp. v. State of Hllinois Motor
Vehicle Review Board, 224 111. 2d 1, 30-31 (2007). Both focus on whether a law treats éimilaﬂy
situated individuals differently. Icf. The constitutional guarantee of equal protection requﬁes that
the governmient treat similarly situated individuals in a similar manner. American Federation of
State, City, Municipal Employees MFSCME),' Council 31 v. State, Department of Central
Management Services, 2015 IL App (1st) 133454, § 30. Similarly, the Illinois Constitution
provides that thé General Assembly cannot pass special lawé ‘when a general law is or can be
made applicable. Id. at §31; II. Const. 1970, art, IV, § 13. This means that the General
Assembly is prohibited from passing laws that confef a special benefit on a select group to the
exclusion of others. that are similarly situated. Bestv. Taylor Machine Works, 179 1. 2d 367,
591 (1997). |

9 57 The retirees argue that the City’s plan violates the constitution because it discriminates
among retirees based on when they retire. That élaim, however, has nothing to do with the

benefit levels themselves and, because of our holding on the pension protection clause issue, the
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level of benefits is the retirees’ only outstanding grievance. Our holding on other issues results in
none of the retirees being treated differently based on the date of retirement—they are all entitled
to the same ﬁxed-fate éubsidy based on when they entered the retirement system. The;refore, the
retirees cannot state a claim on count VI or VII of the third amended complaint. As we have
noted, the City has agreed separately to fund some portion of the Korshak and'Window subclass
members’ healthcare coverage. This opinion merely speaks to what the City is constitutionally .
obligated to provide. It, of course, may provide other benefits by agreement, as it did for a
number of years under the 1989, 1997, and 2003 time-limited settlements.

- 958 ~ R AA Injunqtive Relief

59 The retirees include arguments about injunctive relief in their brief on appeal. They were
attempting to preserve the status quo at the end of 2016 so that the City’s plan to terminate
coverage entirely could not go into effect. We addressed the retirees’ requests for injunctive
relief on motion® and, because the end of 2016 has already arrived, the }eﬁrées’ request for

- injunctive relief is moot. Moseley v. Goldstone, 89 111 App. 3d 360, 365-66 (1980).

760 - . V. Conelusion

961 ' To summarize our holding, the settlements that held the 1987 Korshak litigation in
abeyance from 1989 until 2013 have no enduring effect. The éensién protection clause does not
protect any term of those settlements because the settlements expired by their own terms as the'
parties agree;d upon. However, the pension protection clause locked in the 1983 and 1985 fixed-
rate subsidies for any cmpl'oyee that began participating in the system by the time the 2003
settlement was executed. Up until that point, all annuitants retained the rights that an annuitant
had before the 1987 litigation began. Among those right.s was the right to a fixed-rate subsidy

that, under the Illinois Constitution, cannot be diminished or impaired for those empioyees

? On December 7, 2016, we denied the retirees’ motion for an injunction.
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already in the system.

962 Theréfore, we égree with the trial court that the members of subclass three cén state a
claim on count I based on the 1983 and 1985 amendments, but we hold that the members of
subclass four that began paﬁicipéting in the retiremeﬁt system before the 2003 settlement’
became operative also have a claim under count I.
f63 None of the retirees have a right to lifetime coverage based on contract, estoppel, or any
constitutional theory ow‘ther than the pension protection clause. Similarly, none of those other
theories entitle the retirees to a benefit level greater than that provided by the 1983 and 1985
amendments.

.‘ﬂ 64 Cn remand, the court will have to find a Wworkable solution to éddress how the subsidy.
will be funded as the court already indicated it would do for subclass three under the 1983 and
1985 amendments. Now, the court will need to include any participant in the system before the

12003 settlement was executeé into that matrix in accordanice with this opinion.

] 65 i‘he result here will predictably leave both sides unhappy. The retirees have intimated
that the 1983 and 1985 fixed-rate subsidies are insufficient because the amount of the benefit
covers little of their ever-rising healthcare premiums. On the other hand, the City has been |
boastful of its heretofore success in eliminating the retiree healthcare plan altogether, and its
interest in the badly*neéded financial savings from eliminating the program is legitimate. ‘
Howgver, after 30 years of litigation and millions of dollars spent, the result compelled by the
application of our constitution, statutes, and precedent is that the retirees are entitled to lifetime
healthcare coverage, albeit at modeét Ievels—a result that should, but unlikely will, put an end to

hostilities.

66 Accordingly, we affirm all but the trial court’s ruling that the members of subclass four
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have no claim whatsoever under count I. Instead, we hold that any retiree that began
participating in the system before the 2003 settlement was executed has a claim for relief based
on the 1983 and 1985 amendments by operation of the pension protection clanse.

167 Affirmed in part, reversed in part, and remanded for further proceedings consistent with

this opinion.
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DEPARTMENT OF FINANCE
May 15, 2013 CITY OF CHICAGO

IMPORTANT NOTICE — PLEASE READ CAREFULLY
Dear City of Chicago Annuitant:

i am writing to update you of developments regarding retiree healthcare benefits. Under the Korshak Settlement Agreement, the
City of Chlcago agreed to provide support for healthcare coverage to annuitants through June 30, 2013. The Settlement Agreement
also required that the City establish a Retiree Healthcare Benefits Commission {"RHBC"} that, among other duties, was to make
recommendations on the state of retiree healthcare benefits, their related cost trends, and iIssues affecting the offering of retiree
benefits after July 1, 2013. Earller this year, the RHBC fulfilled its dutles and provided Mayor Emanuel with its report. Those

recommendations can be found online at http://www.citvoichicago org/city/en/depts/fin/provdrs/ben.htmi.

After reviewing the findings of the report, and after hearing many of the concerns expressed by retirees, employee representatives
and industry experts, the Clty has declded the following:

1. The City will extend current coverage and benefit levels through December 31, 2013, This additional time will allow
retiress ta maintain coverage for a full plan year, recognizing what we heard from many retirees who have planned
deductible and out of pocket expenditures based on an expectation of full year coverage. The City will, however, adjust
the benefit levels provided under the current plan starting January 1, 2014,

2. After January 1, 2014, the City will provide a healthcare plan with a continued contribution from the City of up to 55% of
the cost for that plan for their lifetimes to the City retirees who are members of the Korshak and "Window” Sub-Classes,
meaning those City annuitants who retired prior to August 23, 13989. [n short, the City will continue to substantially
subsidlze these retirses’ healthcare plan as it does today,

3. For all annultants who retired on or after August 23, 19889, in light of the evolving landscape of national healthcare and
challenges faced by Chicago taxpayers, the City will need to make changes to the current retiree healthcare plan. These
changes will likely include some adjustments in premiums and/or deductibles, some benefit modifications and, ultimately,
the phase out of the plan by the beginning of 2017. The City expects to announce the details of this revised structure this
summer, so that all retirees, current and future, will have all the information they need to appropriately prepare for this
important component of retirement planning, With the changes taking place in the national healthcare market, we will
ensure retireas have the information needed to navigate the options available for their healthcare needs going forward,
both for Madicare and non-Medicare ellgible retireas. As you know, retirees who are eligible for Medicare will continue to
recelve Medicare coverage, and supplemental Medicare plans are available from many Insurance companies— as there are
today - for retirees who wish to purchase additional coverage. And retirees who are not eligible for Medicare will have a
broad range of healthcare plan options available to them as the Illinois health insurance exchange goes into effect in 2014,

One additional note - as you may know, the current retiree healthcare subsidy provided by the four Chicago pension systems is set
to explre on June 30, 2013, If this subsidy is not reauthorized, retirees will likely be responsible for bearing any additional cost for
their healthcare plan that is currently borne by their respectlve pension funds.

We look forward to working with you in the coming months to ensure you have all the information you and your family will need to
make sound decisions regarding your retiree healthcare,

k".espectfully,

Amer Ahmad, City Comptroller
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* JUSTICE SIMON delivered the judgment of the court, with opinion.
Presiding Justice Connors and Justice Harris concurred in the judgment and opinion.

OPINION

71 This case is back before the court following another round of rulings by the circuit court

éonceming plaintiffs’ rights to healthcare coverage. Plaintiffs are multiple categories of City of
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Chicago retirees who have participated in the City’s ﬁeﬁcﬂ benefits plan and received some
level of healtﬁcare coverage from the City over the years. The Cify has undertaken to eliminate
the healthcare b‘eneﬁt_s that many of the plaintiffs previously enj.oyed§ while the plaintiffs haye
fought to retain the benefits under a number of legal and equitable p;incipies. "the'circuit court
largely ruled in favor of the City and dis'miAssed most of the plaintiffs® claims. We affirm in part,
" reverse in part, and rexﬁand the case for further proceedings.
T2 . . | BACKGROUND
13 The genesis of this case dates all the qu back to the 1960s, but most of the relevant
events occurred between 1983 and the present. The City has long been pro';/iding fixed-rate
subsidized healthcare to its retirees through the City of Chicago Annuitant Medical Benefits
Plan. In 1983, the City agréed to provide a subsidy for jthe Police and Fireﬁgﬁter funds for a
healthcare benefit. Under that plan, the respective annuity and benefit funds (the Funds) would
provide a subsidy to the City to cover a set amount of the participants’ healthcare ($55 per month
for non-Medicare-eligible retirees and $21 pe;' month for Medicare-eligible retirees). Ill Rev.
Stat. 1983, Ch. 108-1/2, par. 8-167.5 (eff. Jan.12, 1983). The contributions themselves were
funded by a City ta).(. The municipal employees and the laborers and retirement board employees
were brought under the same construct as the police and firefighters in ‘1 985, just at a smaller
avefage subsidy ($25. per month), Il Rev. Stat. 1985, Ch. 108-1/2, par. 1‘1_-1 60.1 (eff. Aug.16,
1985). |
94 In 198 7; the City begah its quest to stop subsidizﬁag retiree healthcare. The City notified
the Funds that it would siop providing healthcare benefits on the first day of 1988, and it filed
suit in the circuit court of Cook County (City of Chicago v. Korshak, No. 87 CH 10134 (Cir. Ct.

Cook Cty.)) seeking a declaration that it had no obligation to continue providing coverage. The
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Funds counterclaimed seeking a declaration tﬁat the City was required to coﬁtinue covering
healthcare costs. A group of retirees intervened and were certified as the “Korshek subclass.”
The Korshak sueclass is comprised of individuals that retired on or before December 31, 1987.
The “Window subclass™ was certified later and is comprised of employees that retived after
December 31, 1987, but before August 23., 1989. The retirees counterclaimed seeking a
declaration that they were entitled to Iifet-ime healthcare coverage.

15 Before that case was adjudicated on the merits, the City and the Funds settled. The
individual retirees were not parties to the settlement. The settlement, which was adopted
legislatively as part of the Pension Code (40 ILCS 5/5-167.5 (as amended ey P.A. 86—-273, §1,
effj Aug. 23, 1989)), 'amended the 1983 and 1985 ﬁxed-rate.subsidy statutes to set forth the
City’s new obligations. The amendment stated fchat'for the peried from 1988 through the end of
1997, the Funds would continue 'to pay a subsidy and the City was also respoesible for 50% of
the retirees” healthcare coverage costs. The parties agreed to “negotiate in good faith toward
achieving a permanent resolution of this dispute” until the end of the settlement period and that
“[ﬂailing agreement, the parties shall be restored to the same legal status which existed as of
October 19, 1987 *** The amendment to the Pension Code explicitly stipulated that the
obligations set forth therein “shall terminate on December 3 1, 1997.” 40 ILCS 5/5-167.5 (d) (as
amended by‘I;.A. 86-273, § 1, eff. Aug. 23, 1989). The trial court in tﬁat Korshak case did not
address the individual participants’ claim for permanent ceverage and imposed the settlement
agreement on them.

96  When no permanent solution was reached by 1997, the City again sought to end its
coverage obligations altogether. The case ended up before this court where we held that “under

the express terms of the settlement agreement, the [retirees] are entitled to reargue the claims
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originally asserted” in the 1987 case. Ryan v. City of Chicago, No. 98-3465, at p. 7 (Rule 23
Order June 15, 2000). Again before the claims were adjudicated on the merits, the parties settled.
After se‘;ﬂement extensions and corresponding amendments to the Pension Code in 1997, 2002,
and 2003 (P.A. 90-32, § 5, eff. June 27, 1997; P.A. 92-599, § 10, eff. June 28, 2002; P.A. 93-42,
§ 5, eff. Ju1§ 1, 2003), all of which were substantially similar to the first settlement and all with
the same limiting language and éxpirations, the City conveyed its intent to end healthcare
benefits for retirees once and for all.. |
97 Iﬁ the 2003 agreement, the parties agreed that, at the expiration of that agreement, “the
City may offer additional heal-théare plans at its own discretion and may modify, amend, or
terminate any of such additional healthcare plans at its sole discretion.” The agreement created
the Retiree Health Care Benefits Commission (“RHBC”) that would make recommendations
conceming the state of retiree health care benefits, the costs of those benefits, and issues
affecting the rc;.tirees’ benefits to be offered after July 1, 2013. The 2003 agreement was set to
expire in  2013. Before the agreement expired, the City notified retirees that, on the
recommendation of the RHBC, once the agreenient expired in 2013, the City was going to begin
to reduce healthcare beneﬁfs until January 2017, at which time the City would end the plan in its
entirety. Certain classes é.f employees, like those in the Korshak and Window subelasses, would
retain healthcare benefits under the .City’s new plan but others, particularly those 'hired after
1989, would not.
98 Plaintiffs attempted to revive the 1987 lawsuit in the circuit court of Cook County, but

the court ordered them to interpose their claims in a newly-filed complaint (this case). Once the

new case was filed, the City removed it to federal court. After the federal district court dismissed

the retirees’ claims (Underwood v. City of Chicago, No. 13 C 5687, 2013 WL 6578777, at *17 .

R PR
e WA o e bt~ ain



No. 16-2356 and 16-2357 (cons.)

(N.D. 1L Dec. 13, 2013)), the United States Court of Appeals for the Seventh Circuit affirmed
the dismissal of the fec.;teral claims, but remanded the matter to state court for a résolution of the
“novel issues of state law.” Underwood v. City of Chicc;go, 779 F.3d 461, 465 (7th Cir. 2015).

99  Back in state court, the City filed a mc;tion to dismiss. Th¢'~piairitiffs’ third amended
complaint has claims for: improper diminution of pension benefits under the Illinois Constitution
(count I), breach of coﬁtract (count II), estoppel (count III), impairment of contract (count V),
and equal protection and special legislation challenges to the City’s plaﬁ of a_ction (counts VI and
VII).! The parties and the courts have discussed the retirees as broken down into four subclasses:
(1) the Korshak subclass, made up of people who retired before December 31, 1987; (2) the
Window subclass; made up of people who retired between January 1, 1988 and August 23, 1989;
(3) subclass three, made up of péople who retired on 6r after August 23, 1989; and (4) subclass
four, made up of people who were hired after Auguét 23, 1989.

110 While the motion to dismiss was still pending and before the trial court entered a
judgment on the merits of plaintiffs’ claims, plaintiffs filed a motion for a preliminary injunction.
The trial court denied the sought-é:&er injunctive relief. Plaintiffs appealed that rulihg and, after
examining plaintiffs’ claims insofar as they related to preliminar‘y injunctive relief, we affirmed.
Underwood v.‘ City of Chicago, 2016 IL App (1st) 153613, ﬂ] 32 (appeal denied, No. 121498,
2017 WL 603503 (1L Jan. 25, 2017)). ' |

§11  In resolving the motions to dismiss, the trial court held that plaintiffs could not state a
claim on the 1987, 1997, or 2003 amendments under the Illinois Constitution’s pension
protection clause because the settlements on which the claims are based provided only time-

 limited benefits. The trial court did, however, hold that the members of the Korshak subclass, the

! Count TV was a claim for a due process violation under federal law. It was dismissed in the
federal case and did not call for an answer from the defendants in this case.

5,
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Window subclass, and subclass three could’ state a claim based on the 1983 and 1985
amendments that did not contain the same limiting language that the subsequent amendments
did. The trial court dismissed the remaining claiﬁs, denied the plaintiffs’ motion for class
ceriiﬁcation, and made a finding that there was no just reason 'tc; delay appeal of its judgment on
the claims it dismissed ‘(Seé 1L S. Ct. R. 304(a)). The retirees later filed a renewed motion for a
preliminary injunction, which the trial court also denied.

912  The case is ﬁow before the court on an interlocutory appeal pxincipaily éonceming the
propriety of the trial. court’s ruling on motions to dismiss, filed b§ the City and the Funds. The
retirees’ renewed request' for injunctive relief is also part of their appeal. |
913 . ANALYSIS

9 14 The trial court dismissed the retirees’ claims undef section 2-615 of the Illinois Code of
Civil Procedure. A section 2-615 motion to dismiss attacks the sufﬁcienéy of a complaint and
raises the question of whether a complaint states a cause of action upon which relief can be
granted. 735 ILCS 5/2-615 (West 2012); Fox v. Seiden, 382 Ill. App. 3d 288, 294 (2008). All
well-pleaded facts musf be taken as true, and any inferences should be drawn in favor of the
nonmovant. Jone& v. Brown-Marino, 2017 IL App (1st) 152852, 919. A spction 2-615 mption to
dismiss should not be granted unless no set of facts could be proved that would entitle the
plaintiff to relief. /d. We review the dismissal of a plaintiff’s claims de novo. Sandholm v.
Kuecker, 2012 IL 111443, 9 55.

91 5 | L. Pension Protection Clause Claims (Count I)

116  The pension protection clause of the Illinois Constitution has been the focus of 4

- considerable public attention recently. As the State, cities, and other publié employers attempt to

rein in their pension obligations and workers and retirees attempt to secure all the benefits they
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have been promised, many of the disputes have made their way through our courts. The decisive
legal mechanism in many of these cases has been the pension protection clause, See, e. g,Inre
Pension Reform Litigation, 2015 IL 118585,  89.

9§17 The pension pidtecﬁon clause of the Illinois Constitution states that “[m]embersﬁip in
any pension or retirement system of the State, any unit of local government or school district, or
any.agenéy or instrumentality thereof, shall be an énforceable contréctual rélaﬁonship, the
benefits of which shall not be diminished or impaired.f’ HL Const. 1970, art. X1IL, § 5. -The_
pension protection clause is intended to eliminate the uﬁcertainty that surrounded publié pension
benefits (People ex rel., Sklodowski v. State, 182 1L. 2d 220, 228 6998)) and ;cd provide public
employees with a basic protection against the complete abolition of their rights or the’reduction
~ of their benefits after they have already embarked upon employment (Miller v. Retirement Board
of Policemen’s Annuity, 329 Tl App. 3d5 _89; 597 (2001)).

918 A. Claims Based on the 1 997, 2002, and 2003 Settlements and Amendmen;cs

919 | Thé retirees argue that they are entitled to “lifetime heélthcare coverage” “for each
annuitant class, as it best was during their participation.” For that to be the case, we would have
to find 'that the Illinois Constitution’s pension protection clause (I1l. Const. 1970, art. XIII, § 5)
protected the benefit levels in the 1997, 2002, and 2003 améndments for life for any member of
any subclass that participated in the plan while the particular amendment was in effect. The
retirees’ argument for permanent coverage on these terms has a significant emphasis on the
Ilinois Constitution’s pension protection clause (I1l. Const. 1970, art. XIII, § 5) and the Hlinois
Supreme Court’s decision in Kanerva v. Weems, 2014 I 115811, vso we begin there. However,
we ﬁﬁd that neither the Illinois Constitution nor the Kanerva decisiox; extend the settlements’

benefit levels to retirees beyond the temporal scope of those agreements.
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920  The Illinois Supreme Court has interpreted the pension protection clause to protect not
only the reti;ement annuity itself from dﬁninution, but instead has held that all of the benefits
flowing from one’s participation in.a public pension system are constitutionally protected.
Kanerva v. | Weems, 2014 IL 115811, § 40. Inc‘_luding, speciﬁcally, health insurance subsidies. Id.
at 141, 9 57. |

921  The retirees here maintain th?t their situation is the same as the retirees in Kanerva. They
are part'of a’ qualifying pui:lic pension system. Their healthcare subsidies have come from their
participaﬁon in that system. Their public employer obligated itseif to contribute to the cost of
their healthcare. And, therefore, the City’s plan to cease making healthcare cqntributions in
accordance with the 1997, 2002, and 2003 ameﬁdnients is uncoﬁstitutional.

Y22 However, the plaintiffs here are not in the same situation as the retirees in Kanerva. In
that case, the healthcare éubsidies were an open-ended obligation of the State, bestowed on the
employees without condition. The same is not true here. In this case, the benefits that the retirees
are trying to protect were conditional benefits that have since expired.

123 In 1987, the City sought to stop paying for retirees’ hedﬁcme co;,’erage and initiated
leggl action in order to get a declaration of the parties’ rights and obligations. The result was that
a settlement was reached in 1989 and extended in 1997 and 2003 to offer subsidies and coverage,
but each setflement contained an expiration date. The last amendment obligated the City uptil
June 30, 2013 ohly and expressly provided that the City’s obligations under ‘d;at settlement
terminated at that pbint. That was what the parties agreed upon and thé General Assembly
adopfed.

724  As we explained when we affirmed the trial court’s decision to deny the injunctive relief

- sought by the retirees, the settlements and attendant amendments did not create lifetime benefits
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because the benefits came with an ,expiratidn date. Underwood v. Cz’ty of Chicago, 2016 IL App .
(1st) 153613, 1[ 23, 9 27. The expiration date was embedded in the benefit itself, and the beneﬁ.t
does not endure beyond the expiration date by apphcatmn of the pension protection clause.
Employees that began to participate in the retirement system in 1989 forwazxd, like those already
* enrolled, were vested with the rights provided in the amendment in effect when they became
employed and subsequent amendments enacted during their employment, btit they never had any
contractual, statuto;y, or constitutional coﬁmitment that benefits at those levels would become
permanent or extend beyond the contract’s ox&n term. Therefore, no member of any subclass can
state a cause of action under count [ insofar as the claim is based on the 1989, 1997, or 2003
settlements.

925 The pension pro’;ection clause enables émployées to “lock in” pensioﬁ rights that exist
when they become emﬁloyéd or those that spring up ﬁereaﬁer during their employment. Bosco
v. Chicago Transit Authority, 164 F. Supp. 2d 1040, 1056 (N.D. 111 2001). All thiat the
employées here could lock in during the ar;ilend.ment periods was the City’s obligation to provide
héalthcare benefits ds expressly prov-ided fof and conditioned by the statute. The scope of the
pension protection clause’s application is “governed by the actual terms of the contract or
pension.” Kémer v. State Employees’ Retirement Sy&tem, 72 IH. 2d 507, 514 (1978) (citing 1970
Const., art. XﬁI, sec. 5, Constitutional Commentary, at 302 (Smith-Hurd 1971)). The time
limitation here was a condition of the employment relationship to which those employees
‘consented. See id. There was never any contractual or statutory commitment by the City fo
provide the benefit levels in the amendmenté beyond the lifelof the amendments themselves. And
without a contractual or statutory commitment to create a benefit, there is nothing that the

pension protection clause can protect.
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T ;26 While the pension protection clause guarantees the vested rights of a public employee as _
provided in the contract that defines a participant's retiremenf system membership, it does not
change the terms of that contract or the essential nature of the rights it confers. Matthews v.
Chzcago Transit Authority, 2016 1L 117638, 59 The re’nrees argument is that they are entitled
to benefits on the best terms that were ever prov1ded to them, without regard to the limitations

| that encumbered those beneﬁts. Such an interpretation would be an unwarranted éxtension of the‘ , , ;
pension protection clause that would enable the clause to create and define benefits rather than
protect existing ones. A right cannot be protected if it does not exist. Here, the retirees have no
enduring right to the benefit levels in the 1989, 1997, and 2003 amendments that the pension
protection clause could possibly protect.

9§27 Thereis nofhing in the IHinois Constitution or in any statute or preceéent that prohibits
the legislature from attaching conditions to the receipt of a statutory benefit, such as the limited
time period here. To the contrary, where the legislature grants av right, it is free to define the
parameters and application of that right. Kaufinan, Litwin & Feinstein v. Edgar,'301 IN. App. 3d
826, 831 (1998). There_is nothing to prohibit the legislature from granting a privilege for a |
limited period of time or from incorpprating an expiration date into an amendment. In re Petition
Jjor Detachment of L‘and Jfrom Morrison Community Hospital District, 318 III.IApp. 3d 922, 930
(2000). This is especially true where the statute merely cédified the parties’ éwn agreement. The
pension protection clause does not affect the contours of the rights themselves—that is for the
General Assembly to delineate when it grants benefits in the first instance.

928 After Kanerva was decided, our Supreme Court also explained that the pension
érotection clause does not presént “an obstacle to a contractual provision that permits subsequent

modification of public retirement beneﬁts.” Matthews, 2016 IL 117638, 4 66. Thus, importantly,

P
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“where a public employee becomes a member of a retirement system under a statute that
includes a'provision which may operate to deny him benefits in the future, that provision does
not become an unconstitutional impairment of his retirement benefits because he agreed to it as é
condltion of his membershlp in the system.” /d. at § 61. That means that where a benefit is
condltlonai when conferred, the pension protection clause does not operate to remove the
condition. And parties are free to contract for benefits, including temporary ones. See id. at | 66.
129 All of the for;going analysis is a long way of saying that no retiree can state a claim for
healthcare cove"rage as it was provided under the time-limited amendments under count I of the
third amended complaint, When the amendments expired, the benefits granted therein expired.
The pension protection clause does not give the retirees lifetime coverage in the manner that the
coverage existed unde; the améndments, and the expiration of those benefits is not a diminution
or impairment of any protected. benefit flowing from participation in a public pension system.

7130  B. Do the Retirees Have a Claim for Any Enduring Benefit and How is the Benefit
Defined?

31 Our holchng that the 1989, 1997, and 2003 amendments do not create lifetime coverage
under the pension protection clause is not the end of the analysis. Before those amendments were
enacted, the parties agreed upon and the General Assembly adopted healthcare benefit plans in
1983 and 1985 that contained no such limitations. The benefits conferred under those
amendments are unconditional healthcare benefits commensurate with the benefits providgd by
- the statute covering the retirees in Kanerva—and they cannot be diminished.

132 Aithdugh»the issue is éssentially moot for the Korshak and Window subclasses, the trial
court held that the members of subclass three could state a claim under count I for benéﬁts based
on the 1983 and 1985 amendménts under the pension protection clause. The trial court, however,

held that the members of subclass four could not state a claim-under count I for benefits based on

11
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the 1983 and 1985 amendments because they began parti;:ipaﬁng in the retirement system during
the opérative period of the 1989 settlement and, thus, were subject to its expiration and left with
nothing.. |

| 933 Theidea contemplated by the pa;rties upon settling the 1987 Korshak litigaﬁon was that
the parties would continue to negotiate during the settlement period and, if they could not resolve
their issues by the end of it, the parties would be restored {o their pré-settlement positions and
litigation could (and assuredly would) resume. The result is that when'the settlemeht expired, the
Pparties’ rights and obligations returned to the status existing when the 1987 litigation began.
Under the 1983 and 1985 amendments, employees were given an open-ended, unconditioned
fixed-rate subsidy for their healthcare coveraéé, and those benefits, ﬁke the ones offered in
Kanerva, are protected. When the 1987 litigation was settled -(p,ut oﬁ hold), no one ever
anticipated, and there is no legal basis to conclude, that once the settlement e_xpired, the City’s
obligationg would be terminated as a matter of law, |

934 Inthe 1989 settlemenﬂ the parties agreed to “negotiate in goéd faith toward achieving a

_ permanent resolutioﬁ of this dispute™ until the end of the setilement period and that “[f]ailing

agreement, the parties shall be restored to the same legal status which existed as of Octobér 19,

1987 ***” When no permanent solution was reached by 1997 and the City tried to terminate the

plan unilaterally again, the case ended up before this court where we held that “under the express

terms of the settlement-agreement, the [retirees] are entitled to reargue the claims originally

a'ss.erted”‘in the 1987 case. Ryan v; City of Chicago, No. .98—3465, at p. 7 (Rule 23 Order June 15, |

2000). '

935 It was not until the 2003 settlement was executed thét the parties agreed that’ the City

would have the unilateral authority to end the program entirely, meaning that all persons that

12
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participated in the retirement system before that .agreement was executed still maintained a

" vested ri ght fo the unconditional 1983 and 1985 amendments. Therefore, the r'etireés in subclass

+ four that began to participaté in tﬁe retireinent system before ﬂie 2003 settlement was executed
have a claim under count I based oﬁ the 1983 and 1985 amendments under the pension
prot.ection clause.

936 For the first time iﬁ the 2003 agreement, the parties agreed that, at the expitation of that |
agreement, “the-City may offer additional healthcare pians at its own discretion and may modify,
amend, or terminate any of such addifional' healthcare plans at its sole di.s'cret-ion.” So fo.r the first
| time in 2003, the City obtained the requisite legal authority and put any new entrant to the
retirement system on notice that, if and when the time-limited 2003 plan was terminated, ﬁhere
would be no ﬁlﬁher coverage at all. And because of the- pension protection clause, such a
promulgation can only be applied prospectively. to employees whose participation in &e syStém
begins thereafter. |

937 Even those retirees that began partiqipating in the system after 1989 still had vested rights
in the 1983 or 1985 amendments. The post-1989 participants did not start under a benefit plan
that said all healthcare benefits would expire at the end of the settlement period. They started on
a time-limited plan which stated that they wduld be reinstated to the pre-settlement sfatus quo at
the time thé settlement éxpired, The settlements never expressed that future annuitantg were to be
. treated. differenfly or ﬁrecluded from also reverting to the pre-settlement s.tatus quo. When the
2003. settlement éxpired in 2013, the rights of employees \-Nhose participation started before the
2003 settlement was executed mérely reverted to the status existing when the Korshak case was

+ filed in 1987. So, being back at that point, the City is Qbiigated to those retirees under the 1983

and 1985 amendments.
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§38  When the case was before us for a review of the denial of a motion for a preliminary
injunction, our main inquiry was into whether the 2016 benefits were a sufficient substitute for
the 1983 aﬁd 1985 levels. Underwood, 2016 1L App (i st) 153613, § 26. Our review at that point
was also whether the trial court abused its discretion in denying the preliﬁinary injunctive relief,
~ Id. The fact of the matter is that the 1983 and 1985 amendments offered healthcare benefits thh
no strings attached. The settlements e;;:ted as a substitute for those benefits on an interim basis -
and did not diminish them, but in fact, enhanced them. See id. at 9 25-26. However, when the
settlements ceased to operate as a matter of law, the retirees still had the 1983 and 1985 beﬁeﬁts
to fall back on—benefits that cannot legally be diminished.*
939 | The next question then is what is the “benefit” that is actually protected? The United
State Court of Appeals for the Se.v.enth Circuit alluded to this question in its opinion remanding
. the case to state court. ;

“There is, moreover, a potentially important question that the pérties have
not addressed: What ‘benefits’ does the Pensions Clause protect? Plaintiffs
assume that it covers in-kind benefits such as health care, no mattér the cost to the
employer. Yet peﬁsions promise a particular amount of money (for defined-
benefit plans) or the balance in a particular fund (for defined-contribution plans),
not a particular quantum of buying power. If the cost of automobiles, food, or
health care ﬁées, the Perisions Clause does not require the state to .supplerﬁent
pensions beyond the promised level. A parallel approach for health care would

imply that the Pensions Clause locks in the amount of the promised subsidy but

? In dicta in our opinion affirming the denial of preliminary injunctive relief, we imprecisely
stated that subclass four had “no ascertainable claims to lifetime healthcare benefits.” Underwood, 2016
IL App (1st) 153613, §23. However, as alluded to in the preceding sentence of that opinion and
encapsulated the opinion as a whole, our review concerned the interim settlement agreements, which we
reaffirm today did not create any righit to lifetime coverage.

14
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does not guarantee a particular level df medical care. Kanerva implies as much by

saying that the state's contributions to héalth~insu1:ance premiums are the

protected benefit.” (Emphasis in original). Underwood v. City of Chicago, 779

F.3d 461, 463 (7th Cir. 2015), o
We hold that the pension protection clause protects the latter—the fixed-rate subsidy itself.
Wheﬁ the benefit at issue is a defined subsidy, the clause protects the pensioner’s right to that
contribution at that specific; level. The recipients gét what the statute or contract that grants the
right expressly says they get. Matthews, 2016 IL 117638, 59, 9 66.
940  Under the 1983 amendment, the City is obligated to pay towards its reﬁrees’ healthcare
$55 per month for non-Medicare-eligible retirees and $21 per month for Medicare-eligible
retirees). Il Rev. Stat. 1983, Ch. 108-1/2, par. 8-167.5 (f-;ff.‘ Jan,12, 1983). Under the 1985l
amendment, the City is obligéted to péy $25 per month for its municipal employees and laborers
and retirement board employees. Il Rev. Stat. 1985, Ch. 108—1/2, par. 11-160.1 (eff. Aug.16, |
1985). The retirees contend that the peﬁsion protection clause should be qonsidered to protect
their abstract right to “healthcare cpverage.” But that is. not what the Illinois Constitution
provides. The pension protéction clause protects a specific tangible.beneﬁt that cannot be
diminished or impaired. See Kanerva, 2014 IL 115811, § 38, 9 57. It is the subsidy itself that is
protected. Under count I, the pension prdtecﬁon clause protects the benefits in the 1983 and 1985
amendments for -any retiree that began participating in the retirement system before the 2003 |
settlement was executed. The 1983 and 1985 amendments represent the highest level of benefits
to which the retirees ever had an enduring right. For the reasons set forth in section A above, the |
pension protection clause entitles the retirees to nothing more.

741 ' C. Statute of Limitations and Jurisdiction
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q .42 }In-the trial court, the City maintained that ali of the retirees’ claims under the 1983 and
1985 arhendments are barred by tﬁe statute of limit.ations. At least one of the retirement funds
" joined in this argument. This argument applies to our previously-expressed holding as it
challenges whether any of the retirees, but particularly subclasses three and four, can state a
claim based on the 1983 and 1985 amendments after the passage of so much time; The City and
the Funds contend that the retirees’ claims under the 1983 and 1985 amendments are contract-
based, and even with the application of the pension protection clause, are subject to and barred
by the 10-year statute of limitations for contract claims (735 ILCS 5/13-206 (West 2012)). The
trial court ruled that the stat.ute of limitations issue was moot as to the Korshak and Window
subclasses because the parties had agreed upon some form of coverage that the City would
provide for Vthose members. The trial court held that as for subciasé three, there was a question of
fact ab‘out when the members discovered their injury under the djscovery rule, so it denied the
City’s motion to dismiss in that regard. Then the court held tﬁat as for subclass four, they had no
claim for relief in any event, so it was unnecessary to address the applicability of the statute of
limitations for those mefnbefs. We hold that none of the claims made under count I of the third
amended complaint ére time-barred. |

943  The parties agreed in the 1989 settlement that “failing agreement” on a “permanent
resolﬁtion of this dispute” théy would be restored to their same legal statﬁs as it existed on
October 19, 1987. The parties nevef reached a permanent séluti;)n. Then, when the City tried to
- unilaterally end the pro gram again, we héld that the fetirees are “entitled to reargue the claims
originally asserted” in the 1987 case. Ryan v. City of Chicago, No. 98-3465, at p. 7 (Rule 23
.Order June 15, 2000). The 2003 settlement agreement again put off a judicial resolution of the

suit, tolling the limitations period by agreemerit and once again expressly reserving the retirees’
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rights to pursue their claims for permanent coverage. The parties continued to settle for i)eriods
up until 2013 (and really until 2017) when, still having not arrived at a permanent solution, the
City terminated its healthcare plan. The limitations ‘per‘iod never expired for the retirees’ claims.

| {44  The trial court applied the limits attached to the post-1987 settlements against the retirees,
but did not give the retirees the benefit of the favorgble terms of those same agreements——such‘as
that the retirees always reserved their rights and that the pa.rties would return to their pre-
litigation posifions when the settlements expired. It is also important to note that the settlements
were originally between thé Funds and the City, but they were imposed on the retirees because
the agreements were always underétood to simply delay a judicial resolution on the merits unless
the parties could agree on an enduring solution.

45 A causeof 'actiéil accrues, and the limitations period begins to run, when the party

" seeking relief knows or reasonably should know of its injury and that it was wrongfully caused.
Feltmeier v. Feltmezer 207 I1. 2d 263, 285 (2003). Because there was never a permanent
solution and because the City did not end its healthcare coverage until January 1, 2017 the
retirees’ claims are not time-barred. Every,time the City attempted to terminate the healthcare
i)lar;, the retirees promptly instituted legal a;:tion and did so successfully until the City relented
and entered into a new settlement. In addition, and while the rights invoked by the retirees were
initié.lly granted by contractual settlements, under count I of their third amended complaiﬁt, the
retirees’ claim for relief is a facial challenge to the constitutionality of the City’s action based on
the pension protection clause. The benefits are constitutionally. protected from diminishment.
Any inactionvon the part of the retirees was a result of the City’s inducement through settlements
and their justifiable reliance that when the settlements expired they would be entitled to revive

their claims for coverage.
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946  The Funds argue that we lack jurisdiction to consider the applicability of the 1983 and
1985 amendments to the Korshak, Window, and subclass tﬁree subclasses. This argument is
based on the fact that the trial court held that those subclasses could state a cla1m based on the
1983 and 1985 amendments and, therefore, denied that portlon of the motions to dismiss. |

However, the claims-under count I of the complaint that relate to subclass four were dismissed in

their entirety, and we have jurisdiction to review the dismissal under Illinois Supreme Court Rule -

304(a). The Korshak and Window subclass members’ claims are essentially moot as the parties
have settled. So, subclass three remains, but our application of the law to the dispute between the
City and subclass four necessarily touches on the rights of subclass three.

147 'IL Contract and Estoppel Claims (Counts II and IIT)

148 Aéide from the constitutional claims based on the penéion protection clause, the retirees
argue that they are entitled to lifetime ;:overage based on a contract or estop;ﬁel theory. Count II
of their third amended ,compiaint is.for common law breach of contra‘ct and count III is for
common law estoppel. As we explained above, any pérson that entered the retiremeﬁt system
before the 2003 settlement went into effect does have lifetime coverage under the pension
protection clause. Therefore, the only important mqulry reniaim'ng is whether the retirees are
entitled to the benefit levels they claim they are entitled to as a result of any of the rerhaining_
theories set forth in the operatix}e coﬁplaint.

949  The trial court dismissed the retirees’ contract claim on the basis that théy failed to attach
any éontrac;c to their complaint. The trial court also indicated tha% the City of Cﬁicago Annuitant
Medical Beﬁeﬁts Plan-Handbook was insufficient Ato support a claim for breach of contract
because the handbook contains no promise or offer for lifetime healthcare coverage. Moreover,

and as we noted in our opinion affirming the denial of the retirees’ motion for a preliminary
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injunction (Underwood, 2016 1L, Ap}i (1st) 153613, 4 26), the handbook expressly stated that
coverage wonld terminate “the date _the Plan is terminated.” There are othef references to |
- coverage bemg terminated m the annuitant handbook, and the retirees cannot point‘ to anythingin
the handbook or in any other document that conveys an offer or pronﬁse that would obligate the
City to prov1de lifetime coverage much less to prov1de coverage at any pamcular beneﬁt level.
| 150 On appeal, the retirees focus their argument concerning their contract claim on the statute
of frauds. Seemingly backing away from previous positions that there was an oral agreement for
this lifetime contract, the retirees argue that the handbook and some .othe;‘ written
commmlica'tions are sufficient. But again, none of these communications contractually obligate
- the City to provide lifetime benefits. Indeed,'sincev 1987, the City has had an ;aye towards ending
the plan and has been very careful about expressing the limitations on the coverage it has
provided. There is no documentary evidence to support the retirees’ claim for healthcare
coverage for life on a contractual basis and its reliance on oraléssurances is mispiaced because
lifetime contracts must be in writing (McInerney v. Charter Gol]f Inc., 176 1L 2d 482, 490-91
(1997)).
151 As for the retirees’ estoppel claim, the allegations in the operative compléint itself are
wholly insufficient. But the retirees’ argument is that the City is estopped from changihg or
terminating covei'age because the City issued benefit handbooks and held pre-retirement
seminars. The retirees contend that the Cify is estopped from chang'i'ng aretiree’s coverage to a
. level below the highest level during a retiree’s participation in the fetirement’system. In order to
apply equitable estoppel against a mﬁnicipality, a plaintiff must plead specific facts that show:
(1) an affirmative act by either ihe municipality itself or an official with express authority to bind

the municipality; and (2) reasonable reliance upon that act by the plaintiff that induces the
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plaintiff to detrimentally change its position. Vaughn v. City of Carbondale, 2016 IL 119181, 9
48, The retirees have failed to plead or even support an argument with facts to support such a
claun

9 52 Moreover, éince we have already held that the retirees are entitled to coverage under the
amendrﬁents fchat remained intact, the only issue to address is the level of benefits that the '
retirees claim they are entitled to because of estoppei. But.the retirees point to nothing at all to
‘show they were promised a pgrticular benefit level, especially for life. And any reliance on the
1989, 1997, and 2003 settlements would not be reasonable because those agreements eﬁpir’ed by
their own terms and could not support a ciaim for Iifetime coverage at those levels. The retirees
have also pivoted to an apparent authority theory, suggesting that because presenters at seminars
" told &em -theyv,would have lifetime coverage, they have a claim for estoppel. But the retirees fail
to allege how the presenters might have been authorized to bind the City to a commitment to
lifetime coverage (especially at any particular benefit levelj, and apparent authority is not enough
tobind a 'zliﬁnicipalit&, actual authority is required (Patrick Engineering, Inc. v. City of
Napér;fille, 2012 IL 113148, § 40).

153 IIL. Remaining Constitutional Claims (Counts V, VI, VII)

{54  The retirees interpdsed a claim in their third amended complaint that the City’s plan
impermiséibly impairs a contract and they have also lodged equal protection and special
legislation challenges. |

55 The contracts clal;se provides that the governmenf cannot pass laws that impair the
obligation of contracts. IIL. Const., art. I, § 16. To determine whether a law impermissibly
impairs a contract, we examine: (1) whether there is a contractual relationship; (2) whether the

law at issue impairs that relationship; (3) whether the impairﬁlent is substantial; and (4) whether
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the law serves an important public purpose. Nissan North Amerfca, Inc. v. Motor Vehicle Review
Board, 2014 L App (1st) 123795, 9 37. The retirees do not develop any argument about the

- distnissal of this claim in their appeal, so the claim is forfeited. IIl. S. Ct. R. 341h)(7)(eff. Jan. 1,
2016) (péints not arguéd on appeal are forfeited). The contracts clause does not fit the case. For
one example, the contract between the parties, the settlements at issue, expired by their own
terms, not any government action. Any'l;low, as pled, the claim fails because the allegations, if
proved, would be inéufﬁcient to support a claim for any violation of the contracts clause. The
retirees gannét state a claim on count V of the thifd aménded complaint. |

156 Asfor the retirees’ equal protection aﬁd.special legislation challeﬁges, those types of
challenges are judged by the same standard. General Moiors Corp. v. State of lllinois Motor
Vehicle Review Board, 224 11l. 2d 1, 30-31 (2007). Both focus on whether a law treats éimila:dy
situated individuals differently. Id. The constitutional guarantee of equal protection requﬁes that
the government treat similarly situated individuals in a similar mapnér. American Federation of
State, City, Municipal Employees MFSCME),. Council 31 v. State, Department of Central
Management Services, 2015 IL App (1st) 133454, § 30. Similarly, the Illinois Constitution
provides that the General Assembly cannot pass special Iaw§ ‘when a general law is or can be
made applicable. /d. at §31; IIL. Const. 1970, art. IV, § 13. This means that the General
Assembly is prohibited from passing laws that confef a special benefit on a select group to the
exclusion of others. that are similarly situated. Bestv. Taylor Machine Works, 1;79 Hl. 2d 367,
391 (1997). |

q 57 The retirees argue that the City’s plan violates the constitution because it discriminates
among retirees based on when they retire. That claim, however, has nothing to do with the

benefit levels themselves and, because of our holding on the pension protection clause issue, the
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level of benefits is the retirees’ only outstanding grievance. Our holding on other issues results in
none of the retirees being treated differently based on the date of retirement—they are all entitled
to the same _ﬁxed—l;ate s'ﬁbsidy based on when they entered the retirement system. Thgrefore, the
retirees cannot state a claim on count VI or VII of the third amended complaint. As we have
noted, the City has agreed separately to fund some portion of the Korshak and‘Window subclass
members’ healthcare coverage. This opinion merely speaks to what the City is constitutionally .
obligated to provide. It, of course, may provide other benefits by agreement, as it did for a
number of years under the 1989, 1997, and 2003 time-limited settlements.

- 958 : R A" Injunqtive Relief

9359 The retirees include arguments about injunctive relief in their brief on appeal. They were
attempting to preserve the status quo at the end of 2016 so that the City’s plan to terminate
coverage entirely could not go into effect. We addressed the retirees’ requests for injunctive
relief on motion® and, because the end of 2016 has already arrived, the .retirées’ request for

' | injunctive relief is moot. Moseley v. Goldstone, 89 I1L. App. 3d 360, 365-66 (1980).

160 - ) V. Conclusion

96l | To summarize our holding, the settlements that held the 1987 Korshak litigation in
abeyance from 1989 until 2013 have no enduring effect. The i)ensi('m protection clause does not
protect any term of those settlements because the settlements expired by their own terms as the .
parties agreed upon. However, the pension protection clause locked in the 1983 and 1985 fixed-
rate subsidies for any emplbyee that began participating in the system by the time the 2003
settlement was executed. Up until that point, all annuitants retained the rights that an annuitant
had before the 1987 litigation began. Among those righfs was the right to a fixed-rate subsidy

that, under the Illinois Constitution, cannot be diminished or impaired for those emp}byees

* On December 7, 2016, we denied the retirees’ motion for an injunction.
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already in the system.
g62 Theréfore, we égree with the trial court that the members of subclass three cén state a
claim on count I based on the 1983 and 1985 amendments, but we hold that the members of
subclass four that began pa.rticipéting in the retirement system before the 2003 settlement”
became operative also have a claim under count L.
{63 None of the retirees have a right to lifetime coverage based on contract, estoppel, or any
constitutional theory oihm' than the pension protection clause. Similarly, none of those other |
theories entitle the retirees to a benefit level greater than that provided by the 1983 and 1985
amendments.
'1} 64 ‘.On remand, the court will have to find a Workable solution to ;"zddress how the subsidy.
will be funded as the court already indicated it would do for subclass three under the 1983 and
1985 amendments. Now, the court will need to include any participant in the system before the
12003 settlement was execute& into that matrix in accordance with this opinion.
765 ;I‘he 'resul}: here will predictably leave both sides unhappy. The retirees have intimated
that the 1983 and 1985 fixed-rate subsidies are insufficient because the amount of the benefit
covers little of their ever-rising healthcare premiums. On the other hand, the City has been |
boastful of its heretofore success in eliminating the retiree healthcare plan altogether, and its
interest in the badly-neéded financial savings from eliminating the program is legitimate, '
Howe;ver, after 30 years of litigation and millions of dollars spent, the result compelled by the
application of our constitution, statutes, and precedent is that the retirees are entitled to lifetime
healthcare coverage, albeit at modést levels—a result that should, but unlikely will, put an end to
hostilities.

66  Accordingly, we affirm all but the trial court’s ruling that the members of subclass four
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have no claim whatsoever under count I. Instead, we hold that any retiree that began
participating in the system before the 2003 settlement was executed has a claim for relief based
on the 1983 and 1985 amendnignts by operation of the pension protection clause.

67  Affirmed in-part, reversed in part, and remanded for further proceedings consistent with ,

this opinion.
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