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Pursuant to our motion, the Funds are ordered to begin paying out approximately $10 -to-

$16 million in back payments of statutory subsidies which they previously disavowed as expired.  

They defended by all alternatives possible—variously asserting their nonobligation, the 

expiration of the statute, their financial  inability to pay, their hardship, which were all 

unavailing.  So, they soon will be paying money owed their Annuitants for nearly three years. 

While the case is far from over, it is appropriate to escrow and award attorneys’ fees from 

the distribution.  Like most things over the past six years of this phase of the retiree healthcare 

litigation which the City initiated as City v. Korshak nearly thirty-two years ago, this piece has 

been a battle, fought arduously but professionally by the Krislov firm, facing the now-aligned 

City and the four City of Chicago Annuity and Benefit Funds. 

Under normal circumstances, the award of a 33-1/3% fee from a common fund recovery 

of some $13 million would be unremarkable; and the court would typically award a 1/3 fee from 

the recovery, with a lodestar contribution by an award against the defendant Funds under the 

Civil Rights Act of 2003, for the successful assertion of a Constitutional or property right.  

Unfortunately, the recent Johnson v. MEABF, 2018 IL App (1st) 170732 appellate decision 

makes this more complicated.  However, we will show herein that we are entitled to an 

appropriate fee for our work and that this case factually differs from Johnson, such that an 

escrow and award is appropriate, even if Johnson remains governing law. 

Relevant Facts of this Phase of the Litigation 

This phase of the litigation began in 2013 when the City, rather than negotiate a 

permanent resolution to the retiree healthcare litigation it had initiated, declared instead that the 

Emanuel administration would phase out and ultimately end retiree healthcare coverage 

altogether at the end of 2016; and sponsored legislation continuing the Funds subsidies at the 
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$95/$65 level through the end of 2016.  The City ended its retiree healthcare plans at the end of 

2016, and the Funds stopped paying any retiree healthcare subsidies at that date as well; 

believing that their healthcare obligations to annuitants had ended.   

 Pursuant to the 2003 Settlement’s reserved revival rights, Settlement Class’ counsel 

Krislov sought to revive the litigation within the Korshak case, was rejected by this Court, then 

refiled the case (now titled Underwood et al. v City) and resumed pursuit to enforce the City’s 

and Funds’ statutory and promised obligations to provide the retiree healthcare that annuitants 

had been promised as employees of the City of Chicago, asserting claims under the Pension 

Code, Illinois Constitution’s Article 13 §5 pension protection clause, contract, estoppel, special 

legislation, equal protection.  

 As we anticipated, requiring a new complaint enabled the City to remove the case to 

Federal court for two years of ultimately worthless thrashing in the Northern District and the 

Seventh Circuit before the case was remanded here.  The City’s litigation strategy has been to 

make this as expensive and prolonged as possible, in the hope that we will at some point be 

unable to continue. 

 Although the Funds’ Korshak litigation filings acknowledged their statutory obligation to 

provide and subsidize coverage, and asserted their having fulfilled that by contracting with the 

City as the insurer, the Funds now, permitted by this court, to change course, “mend the hold”, 

and now take the position that they had no healthcare obligations to their annuitants at all.  And, 

despite our focus on the City as the primary obligor, this Court has repeatedly ruled that the 

City’s only obligation is to finance the subsidy, but that the Funds have the primary obligation 

under the 1983 and 1985 statutes to provide coverage for their annuitants.  
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 We appealed the Court's findings with respect to the City. The Funds chose not to appeal 

the Court's ruling that they were and remain the primary obligor to provide and subsidize retiree 

healthcare coverage for their annuitants.  Indeed, the Funds asserted that this Court's rulings with 

respect to them was not an issue before the Appellate Court at all. 

 The Appellate Court explicitly affirmed all of this Court's rulings below, agreed that the 

City's only direct obligation was to finance the healthcare subsidies, but that the subsidies in the 

1983 and 1985 statutes were indeed a protected benefit, protected by Article 13 Section 5, and to 

an expanded class, Underwood v. City, 2017 IL App (1st) 162356 (June 29, 2017) reh. den., 

Aug. 3, 2017, whose hire date definition is presently before the Appellate Court.  

In our reading that this Court's rulings with respect to the Funds obligations had been 

affirmed, we then moved on May 22, 2018, for this Court to order the Funds to fulfill their duties 

under the 1983/1985 statutes; i.e., that the Funds be ordered to provide coverage for their 

annuitants and subsidize it in accordance with the statutes, and we asserted that the persons 

covered should include all those whose rights were preserved in the 2003 settlement. That would 

include everyone who became a participant (i.e. first hired) by June 30, 2013. 

The Funds totally opposed this; asserting there was no constitutional right to require them 

to provide a Plan, and that the obligation to pay the subsidies is the City’s, not the Funds’. 

This Court broke that motion up into two pieces; first, deciding that no one had an 

obligation to provide coverage, but agreeing with us that the obligation to subsidize does exist 

and continue. This was then further divided into two further issues to be decided: first, which 

annuitants were to be included in the subsidies, and second, who was obligated to pay them. 

After extensive briefing and argument, this Court decided that the only people entitled to 

the protections under the statutes were those who became participants by April 4, 2003 (the date 
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the agreement was signed by the litigating parties), rejecting our argument that the applicable 

date should be either the later July 2003 date that the agreement became effective, or the June 30, 

2013 date that the 2003 Agreement specifies as the hire date for the Settlement Class’ preserved  

healthcare rights. The Court also excluded the Korshak and Window period retirees by 8/23/1989 

from the class entitled to subsidies. We requested 304(a) findings on both however, the Court 

granted the finding with respect to the class date and denied it for the Korshak/ Windows 

exclusion. We are on appeal currently with respect to the Funds’ obligation to provide coverage 

and to whom, and have filed our opening brief.  The City and Funds’ responses have currently 

been extended to June 27, 2019. 

In the meantime, we continued to pursue the Funds’ obligation to subsidize with the 

Funds proceeding to throw a series of hurdles to our pursuit of their obligation to bring their 

subsidies current.   

Although the Funds simply stopped paying the subsidies, without even bothering to seek 

Court ruling on whether they were entitled to, the Funds now asserted: first, that their obligation 

had expired when the 1983 and 1985 statutes were amended; next, that the Appellate Court's 

ruling applied only to the City, and that it was the City, not the Funds, who is obligated to 

subsidize their annuitants; that there is no legislative requirement that they do so; and eventually, 

that they could not financially afford to pay the subsidy amounts. This round of briefing 

culminated in the hearing on January 16, 2019 and Order of February 28, 2019, in which this 

Court ruled that the Funds are obligated to pay the subsidy, and directed the subsidies to be 

brought current and resumed as soon as possible. 

This began a battle as to how this would be done; how annuitants would be notified, and 

which annuitants could be automatically brought current versus those for whom additional 
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information would be necessary. Although the Funds have all the necessary information for all of 

those annuitants who are on the "City non-sponsored" Blue Cross and Aetna plans, the Funds 

have opposed paying any annuitants until the Funds have notified all annuitants, and received 

responses back from them. However, all those people on the Blue Cross and Aetna Plans whose 

premiums are processed by the Funds could be brought current literally today, because the Funds 

have been processing their healthcare premium and for those annuitants, each Fund actually 

knows the relevant facts necessary for all of these annuitants (age, hire date, retirement date, 

years of service; and for police and fire annuitants, their Medicare status). Indeed for these 

people, there is no reason for not making the subsidies current for 2019 as well.  

Nonetheless the Funds persist in dragging this out, delaying the payments to the latest 

possible date. Accordingly, we will be separately asking for this court to impose interest 

obligations on the Funds in making these payments. 

Regardless, we have now produced a soon-to-be-paid cash damages recovery, to be paid 

under this Court’s supervision, totaling about $10-16 million (See Exhibit 1, Spreadsheet 

calculation of “Bring Current” payment amount), a Common Fund recovery for which we are 

entitled to an appropriate fee under traditional Illinois equity jurisdiction and authority. 

The exact amount of the payments may not be determined at this time; however, the 

parameters have essentially been calculated by the parties themselves.  In our first rough 

calculation (Ex. 1) using the demographic numbers provided by the Funds, our Excel spreadsheet 

showed a likely range of $12 to 14 million, through December 31, 2018, plus additional monthly 

subsidies of $600,000 for each month thereafter. The City's response, using only the persons it 

believed were in the supposedly non-sponsored City Plans, total $8.1 million through December 

31, 2018. Due to the Funds’ position that the subsidies for 2019 should only be done, at all, after 
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the end of 2019, the total “Bring Current” payments will probably total about $15 million for the 

2017 to 2018 subsidies, and an additional $7.2 million for 20191. 

We believe that we are entitled to an appropriate one third of the total “Bring Current” 

subsidies and (subject to revisiting this issue if past problems re-arise) do not seek a fee from the 

payments in 2020 and thereafter. 

I. Argument in Support of Fee and Escrow 

 A. We Are Clearly Entitled to a Fee from the Recovery Under the Common  
  Fund Doctrine. 

B. The Court Should Award Class Counsel a Percentage of the Common   
  Fund. 

 
Putative Class Counsel Krislov has created a common fund for City retirees, and Illinois 

law provides for fees and expenses to be reimbursed from that fund.  

While Brundidge v. Glendale Fed. Bank, 168 Ill. 2d 235 (1995), acknowledged that there 

"may be circumstances where the lodestar method will remain the more appropriate method of 

awarding fees"2, none of those factors are present here.  This is not a case that settled after only a 

"slight" amount of litigation.  Second, the individual claimants are receiving substantial awards. 

For the three year 2017-2019 period, Police and Fire annuitants will receive $1,980 for non-

Medicare individuals ($55 per month x 36 months), $756 for Medicare qualified ($21 x 36 

                                                           
1  Calculated as the present value of an annual payment stream of $7.2 million (PMT) for at least 
the next 20 years (N), discounting it at a 5% discount rate produces a present value (PV) of $  
$90,915,187.  See:  http://www.calculatorsoup.com/calculators/financial/present-value-
calculator.php  
 
2 Where (1) "the damages awarded are high but the costs and length of the litigation were 
comparatively slight"; (2) "the individual claimants will receive only a small amount of the final 
award"; (3) the parties decided to settle "prematurely rather than continue the litigation"; and ( 4) 
"the issues are relatively straightforward and can be disposed of quickly," as opposed to cases 
where "the issues appear complicated and the litigation protracted." Id.  Those factors are not 
applicable here.  
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months), while Municipal and Laborers annuitants will receive $900 ($25 monthly x 36), and all 

will be eligible for these benefits for life unreduced by any fees, and the case will continue as we 

pursue the Funds (and through them, the City as well) for the obligation to actually provide 

coverage per the statute, and for an expanded class if the Appellate Court agrees with us. 

Nor were  the issues in this case "relatively straightforward." Rather, this case involved 

difficult questions of constitutional law and contract interpretation, as well as the interplay 

between the two, which likely explains why it has taken so long to resolve even this issue of the 

subsidies. 

 In short, in this case  the court should use the percentage-of-recovery method to calculate 

the appropriate fee. 

II. This Case Differs from Johnson v. MEABF – Johnson deals differently with a claim 
from future payments to be made outside the court’s review.  This case pursued and 
obtained damages for past years’ unpaid subsidies and directs their payment under 
the jurisdiction and supervision of the court. 

 
  Johnson v. MEABF, 2018 IL App (1st) 170732, denied fees both as against the 

defendants (viewing the Illinois Civil Rights Act of 2003’s mandatory fee provision, despite its 

plain language application to any successful Constitutional claim, as limited to cases of 

discrimination for sex, race, national origin or gender) as well as against future pension annuities 

(as conflicting with the Pension Code’s anti-alienation provision and the Constitution’s pension 

protection clause); from future AAI (Automatic Annual Improvement Cost of Living 

Adjustment) annuity improvements, that we helped defend.  However, the result there was that 

(because of the way the case concluded, with simply a summary judgement declaration) we were 

in the posture of pursuing our fees from the future payments that the Funds would be making 

outside the supervision of the Court. 

FI
LE

D
 D

AT
E:

 6
/1

1/
20

19
 6

:4
2 

PM
   

20
13

C
H

17
45

0



8 
 

  Here, in contrast, the “bring current” subsidies through 2019 are the recovery of back-

payment damages ordered by the court.  We do not seek our fees from the future payments, 

beginning in 2020, and continuing for annuitants’ lives. 

  Johnson, as it played out, was a declaratory action, declaring that the statutory Cost of 

Living Adjustment 3% annual improvement is a pension benefit protected by the Constitution 

against repeal for those who were participants during the period the statute so read.  The future 

payments of the 3% COLA would thereafter just be made by the Municipal and Laborers Funds, 

in the ordinary course.  Moreover, Johnson was never certified as a class action.   

 The common fund fee request there was to be from future payments that the Funds would 

make in the future, rather than recovery of past obligations.  

In contrast, the fee request here is from a backpay retrospective damages for unpaid past 

amounts, which the Funds had unilaterally decided had expired, stopped paying, refused to pay, 

and defended by a host of arguments.  But, on our motion, the Funds were ordered by the Court 

to make the “bring current” payments, being made (for 2017-2019) under this Court’s 

supervision.  

In short, our efforts produced this damages recovery and without our work, there simply 

would not be any recovery at all. Whatever protections the article 13 section 5 intends against 

any annuitants’ other creditors, there is no evidence that it was intended to deny a common fund 

in the situation presented here.  Indeed, there can be no diminishment, where the action itself 

creates the payment in the first place. 
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Additionally, while the decisions are few, both Brass v. Brass, 2013 IL App (1st) 123413 

– U at ¶533 (interim fee award from individual retirement account) and In re Marriage f Winter, 

387 Ill.App.3d 21, at 38-39 (1st Dist. 2008) (declaring that equitable division of Mr. Winters’ 

pension benefits did not illegally impair or diminish) show that where appropriate, the Courts’ 

equity powers are not displaced by protections of pension benefits. 

As further shown below, the Common Fund applies here, and Illinois law endorses 

application of the common Fund doctrine.  

III. Awards from Common Funds 

A. Illinois Law Endorses the Common Fund Fee as a Fundamental Power of 
Equity Courts to Spread the Cost of a Group Benefit over the Benefited 
Parties. 

 
Under the "American Rule," Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 

240, 247(1975), as applied in the "common fund" or "equitable fund" doctrine, the clients 

compensate their attorney out of the recovery she produces.  "[A] litigant or a lawyer who 

recovers a common fund for the benefit of persons other than himself or his client is entitled to a 

reasonable attorney's fee from the fund as a whole."  Boeing Co. v. Van Gemert, 444 U.S. 472, at 

478 (1980).   

This doctrine rests on basic equity principles, Trustees v. Greenough, 105 U.S. 527 

(1882); Sprague v. Ticonic Nat'l Bank, 307 U.S. 161, 166 (1939); Van Gemert, 444 U.S. at 478, 

and the notion of "quantum merit", Lindy Brothers Builders, Inc. of Philadelphia v. American 

Radiator & Standard Sanitary Corp., 487 F.2d 161, 165 (3d. Cir. 1973) (Lindy I) ("the 

individual seeking compensation has, by his actions, benefitted another and seeks payment for 

                                                           
3  While we understand that Supreme Court Rule 23 frown on citing decisions posted as “U” 
Orders, the Rule is of dubious validity at best renounced federally and by most other states, and 
hopefully with a very short remaining shelf life.  
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the value of the service performed"), appeal following remand, 540 F.2d 102 (3d Cir. 1976) 

("Lindy II").  

Nor does the availability of a statutory fee award against the defendant conflict with, or 

preclude awarding an additional common fund fee from the protected benefit.  In re Unisys Corp. 

Retiree Med. Benefits ERISA Lit., 886 F. Supp. 445 (E.D. Pa.1995).  County of Suffolk v. Long 

Island Lighting, 907 F.2d 1295, 1327 (2d Cir. 1990), declares that a case brought under a fee-

shifting statute does not preclude recovery of attorneys’ fees from the common fund  

recovered:   

Fee-shifting statutes should not circumscribe the operation of the common 
fund doctrine unless that operation conflicts with an intended purpose of 
the statute. . . An award of fees from this fund would also further “the 
policy, underlying [ERISA], of providing both prospective plaintiffs and 
their attorneys an economic incentive to bring meritorious ERISA cases.”  
 
 Similarly, in Superior Beverage/Glass Container Consol. Lit., 133 F.R.D. 119 (N.D. Ill. 

1990), an antitrust case, the court decided an appropriate attorneys’ fee where a substantial 

recovery was obtained on a federal fee shifting claim, holding that the fee proposed by the 

settlement was appropriately measured considering both the percentage-of-recovery and 

lodestar-times-multiple approaches.  

 B. Illinois Recognizes Equity’s Common Fund Entitlement to Attorneys’ Fees 
 

1. Illinois law on Attorneys’ Fees: Lodestar and Common Fund  
 

As applicable here, Illinois law supports the award of an appropriate fee.  Brundidge v. 

Glendale Fed. Bank, 168 Ill. 2d 235 (1995):   

Illinois has long adhered to the general American rule that the prevailing party 
in a lawsuit must bear the costs of litigation, unless a statutory provision or an 
agreement between the parties allows the successful litigant to recover attorney 
fees and the expenses of suit. ….However, where the outcome of the litigation 
has created a common fund, this court has adopted the common fund doctrine.  
The common fund doctrine allows one who creates, preserves, or increases the 
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value of a fund in which others have an ownership interest to be reimbursed 
from that fund for litigation expenses incurred, including counsel fees.  The 
doctrine finds its source in the court’s inherent equitable powers …. and is 
founded on the rationale that successful litigants would be unjustly enriched if 
their attorneys were not compensated from the common fund created for the 
litigants’ benefit (Mills v. Electric Auto-Lite Co., 396 U.S. 375, 392 (1970)). 
By awarding fees payable from the common fund created for the benefit of the 
entire class, the court spreads the costs of litigation proportionately among 
those who will benefit from                         
the fund. Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980); see generally 
Silver, A Restitutionary Theory of Attorneys’ Fees in Class Actions, 76 Cornell 
L. Rev. 656 (1991).  (Brundidge, at 238)  
 

 Brundidge also makes it clear that the Court is to award a reasonable amount, by whatever 

mix of lodestar or percentage or both, are appropriate under the circumstances.   

Bearing in mind all of these considerations, we hold that the circuit court is 
vested with the discretionary authority to choose the percentage-of-the-award 
method or the lodestar method to determine the amount of fees to be granted 
plaintiffs’ counsel in common fund class action litigation.  Awarding attorney 
fees to plaintiffs’ counsel based on a percentage of the fund held by the court 
is, overall, a fair and expeditious method that reflects the economics of legal 
practice and equitably compensates counsel for the time, effort, and risks 
associated with representing the plaintiff class. However, because percentage-
of-the-fund recovery suffers from certain infirmities, there may be 
circumstances where the lodestar method will remain the more appropriate 
method of awarding fees. The decision to award fees based on the lodestar or 
percentage method is a matter within the sound discretion of the trial court, 
considering the particular facts and circumstances of each case.(Brundidge, at 
243-244)  

 The amount, while discretionary, should reflect the court’s judgment of both the end product and 

the effort that produced it.  Brundidge, 168 Ill.2d at 246:    

We believe that fee-shifting cases are materially different from common fund 
cases, such as the case at bar, most notably because fee-shifting cases do not 
involve a common fund from which attorney fees may be awarded. Given this 
critical distinction, we conclude that principles announced by the Court in 
Dague are inapplicable to our present inquiry.  We further reject the Firemen’s 
Fund’s argument that a percentage-of-the-fund recovery is inconsistent with 
Illinois law and ignores the time and effort devoted by counsel as required by 
quantum meruit principles. Awards of attorney fees in common fund cases are 
guided by equitable principles similar to those of quantum meruit, but are not 
confined by the precise rules of quantum meruit. Indeed, in Fiorito and Leader, 
this court permitted the application of a weighted multiplier to determine the 
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amount of attorney fees, although quantum meruit principles make no reference 
to such a multiplier.  

2. Awarding a Common Fund in a Pension Case is Endorsed by Our 
Supreme Court 

 In this context, the Illinois Supreme court declared in Scholtens v. Schneider, 173 Ill.2d 

375 (1996) the courts’ inherent powers of equity bring the common fund fee ahead of the 

recipients’ pension protections for the recovery.                                                                         

In determining whether the common fund doctrine "refers to or has a connection 
to" ERISA plans, it is necessary to briefly discuss the nature of that doctrine. In 
general, each party to litigation in the United States bears its own attorney fees, 
absent a specific fee-shifting statute. Over time, courts have created several 
equitable exceptions to this "American Rule." One of [***14]  the earliest, and 
most prevalent, exceptions is the common fund doctrine. This doctrine has been 
recognized and applied  [*385]  in the United States Supreme Court, the lower 
federal courts, and in the courts of virtually every state in the Union, including 
Illinois. See Baier v. State Farm Insurance Co., 66 Ill. 2d 119, 5 Ill. Dec. 572, 
361 N.E.2d 1100 (1977);  Sprague v. Ticonic National Bank, 307 U.S. 161, 164, 
83 L. Ed. 1184, 1186, 59 S. Ct. 777, 779 (1939) (fee award from fund generated 
in class action is within "the historic equity jurisdiction of the federal courts"); 
see generally 42 A.L.R. Fed. 134 (1979); 23 A.L.R. 5th 241 (1994); S. Speiser, 
Attorneys' Fees (1973). 
 
The common fund doctrine permits a party who creates, preserves, or increases 
the value of a fund in which others have an ownership interest to be reimbursed 
from that fund for litigation expenses incurred, including counsel fees.   
Brundidge v. Glendale Federal Bank, F.S.B., 168 Ill. 2d 235, 213 Ill. Dec. 563, 
659 N.E.2d 909 (1995). It is now well established that "a litigant or a lawyer 
who recovers a common fund for the benefit of persons other than himself or 
his client is entitled to a reasonable attorney's  fee from the fund as a whole."  
Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 62 L. Ed. 2d 676, 681, 100 S. Ct. 
745, 749 (1980). The underlying  justification for reimbursing attorneys from a 
common fund, as explained by the United States Supreme Court in three early 
cases, is that, unless the costs of litigation are spread to the beneficiaries of the 
fund, they will be unjustly enriched by the attorney's efforts. See  Sprague, 307 
U.S. at 166-67, 83 L. Ed. at 1187, 59 S. Ct. at 779-80;  Central R.R. & Banking 
Co. v. Pettus, 113 U.S. 116, 126-27, 28 L. Ed. 915, 919, 5 S. Ct. 387, 392-93 
(1885);  Trustees of the Internal Improvement Fund v. Greenough, 105 U.S. 
527, 532, 26 L. Ed. 1157, 1160 (1882); see also  Ryan v. City of Chicago, 274 
Ill. App. 3d 913, 654 N.E.2d 483, 211 Ill. Dec. 21 (1995). 
 
The common fund doctrine is a common law rule of general application. It does 
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not single out or expressly refer to ERISA plans, nor is it predicated upon their 
existence.   It applies generally to all Funds created, increased or preserved by 
a party in which others have an ownership interest. In this respect, the common 
fund doctrine is similar to the other laws of general applicability that the 
Supreme Court has held affect employee benefit plans in too tenuous, remote 
or peripheral a manner to warrant a finding that the law "relates to" the plan. 
For example, in  Mackey v. Lanier Collection Agency & Service, Inc., 486 U.S. 
825, 100 L. Ed. 2d 836, 108 S. Ct. 2182 (1988), the Supreme Court held that a 
general state garnishment statute did not "relate to" employee benefit plans and 
fell outside the scope of ERISA's preemption provision. In reaching this 
conclusion, the Court found that Congress did not intend to forbid the use of 
generally applicable state-law mechanisms of executing judgments against 
ERISA welfare benefit plans. Mackey, 486 U.S. at 831, 100 L. Ed. 2d at 845, 
108 S. Ct. at 2186; cf. Greater Washington Board of Trade, 506 U.S. at 130, 
121 L. Ed. 2d at 520, 113 S. Ct. at 583 (striking down District of Columbia law 
that "specifically refers to welfare benefit plans regulated by ERISA and on that 
basis alone is pre-empted"). 
 
Although the common fund doctrine does not expressly refer to ERISA plans, 
our inquiry cannot end here. Travelers instructs courts to go beyond the 
unhelpful text of section 514(a) and look instead to the purposes [***17]  of 
ERISA as a guide to determining whether a particular state law is preempted.  
Travelers, 514 U.S. 645, 131 L. Ed. 2d 695, 115 S. Ct. 1671. Thus, we must 
inquire whether preemption would serve the basic purpose of section 514(a), 
namely, "to avoid a multiplicity of regulation in order to permit the nationally 
uniform administration of employee benefit plans." Travelers, 514 U.S. at    , 
131 L. Ed. 2d at 706, 115 S. Ct. at 1677-78. 
…. 
The common fund doctrine has, in fact, been applied in a number of federal 
cases involving ERISA plans. See, e.g., Carpenter v. Modern Drop Forge Co., 
919 F. Supp. 1198 (N.D. Ind. 1995); Dugan v. Nickla, 763 F. Supp. 981 (N.D. 
Ill. 1991); Serembus v. Mathwig, 817 F. Supp. 1414 (E.D. Wis. 1992);  Cutting 
v. Jerome Foods, Inc., 820 F. Supp. 1146 (W.D. Wis. 1991). These courts 
applied the common fund doctrine as a matter of federal common law and 
required ERISA benefit plans to pay for legal services rendered in protecting 
the plan's subrogation lien. But see Ryan v. Federal Express Corp., 78 F.3d 123 
(3d Cir. 1996) (refusing to  require ERISA plan to pay a proportionate share of 
attorney fees in recovering subrogation liens as a matter of federal common 
law). 
… 
[T]he common fund doctrine has been applied in many types of cases covering 
a large range of civil litigation. S. Speiser, Attorney Fees § 11.13, at 417 (1973). 
The doctrine is most frequently applied in class actions brought by, and on 
behalf of, creditors, taxpayers, public utility customers, trust beneficiaries, 
decedents' estates, labor union members, and shareholders of corporations. See 
S. Speiser, Attorney Fees §§ 11.13 through 11.21 (1973) (and cases cited 
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therein); see also  Boeing Co. v. Van Gemert, 444 U.S. 472, 62 L. Ed. 2d 676, 
100 S. Ct. 745 (1980) (class action by bondholders against corporation);  Mills 
v. Electric Auto-Lite Co., 396 U.S. 375, 396-97, 24 L. Ed. 2d 593, 609, 90 S. Ct. 
616, 628 (1970) (stockholder's derivative action);  Sprague v. Ticonic National 
Bank, 307 U.S. 161, 164, 83 L. Ed. 1184, 1185-86, 59 S. Ct. 777, 779 (1939) 
(action to protect a trust fund);  Brundidge [***20]  v. Glendale Federal Bank, 
168 Ill. 2d 235, 213 Ill. Dec. 563, 659 N.E.2d 909 (1995). 
…. 
 [at 396]:  In sum, we have before us a generally applicable common law 
doctrine which (1) is not intended to regulate the affairs of ERISA plans, (2) 
neither singles out such plans for special treatment nor predicates rights or 
obligations on the existence of an ERISA plan, and (3) does not have either the 
effect of dictating or restricting the manner in which ERISA plans structure or 
conduct their affairs or the effect of impairing their ability to operate 
simultaneously in more than one state. The purpose of ERISA is to protect 
employees, not to provide loopholes through which ERISA plans can avoid 
paying their debts. We therefore decline to hold that the common  fund doctrine 
is preempted by section 514(a). Without explicit direction, we would not ascribe 
to Congress the intention to void existing general provisions of state law 
protecting the very beneficiaries of the ERISA statute. 
 
Thereafter, in Bishop v. Burgard, 198 Ill.2d 495, 506 (2002), the court reinforced its 

declaration that the common fund doctrine applies ahead of ERISA’s pension protective anti-

alienation provision: 

The implications of Baier in this case are twofold. First, as noted previously, it 
supports our conclusion in Scholtens that the common fund claim is, in effect, 
an independent action by the attorney who rendered services. Second, it shows 
thatthe common fund claim can be maintained by the attorney before or after 
reimbursement to the party who paid for medical expenses. See Sprague v. 
Ticonic National Bank, 307 U.S. 161, 170 (1939) (claim is an independent 
action that can be maintained after the original action has been concluded). 
Thus, the attorney making the claim in this case could have waited until Bishop 
had received her settlement and had reimbursed the plan in full before asserting 
his common fund claim, avoiding entirely the controversy over whether the 
common fund doctrine or the plan provisions controlled. We see no reason for 
a different result here because the attorney asserted his claim before 
reimbursement. 

Because a claim under the common fund doctrine is an independent action, 
based upon the attorney's rights, and wholly unrelated to the plan itself, such a 
claim  simply does not fit the criteria for complete preemption under section 
502(a)(3) of ERISA. The attorney who seeks compensation for services 
rendered to the plan is obviously not "a participant, beneficiary, or fiduciary" 
of the plan, and the attorney's action is unrelated to the plan. The Committee's 
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attempt to create federal jurisdiction by interjecting plan interpretation into the 
case via its response and cross-motion for summary judgment fails because 
interpretation of the plan provisions is not necessary to determine the attorney's 
rights against the plan and because the Committee's defense is not part of the 
properly pleaded statement in the petition to adjudicate. The "well-pleaded 
complaint rule" provides that federal jurisdiction exists only when a federal 
question is presented on the face of the plaintiff's properly pleaded complaint. 
A defense is not part of plaintiff's properly pleaded statement [***20]  of his or 
her claim. See Rivet v. Regions Bank of Louisiana (1998). The well-
pleaded  complaint rule would apply to defeat federal jurisdiction. Section 
502(a)(3) does not preempt application of the common fund doctrine on these 
facts. 

…. 

[at 509-510]: The common fund doctrine rests upon the perception that persons 
who obtain the benefit of a lawsuit without contributing to its costs are unjustly 
enriched.  Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 62 L. Ed. 2d 676, 682, 
100 S. Ct. 745, 749 (1980). In this state, as in many others (see Phillips v. State 
Farm Mutual Automobile Insurance Co., 73 F.3d 1535, 1538-39 (10th Cir. 
1996)),  the doctrine, in some form, has found expression in statutes ( 820 ILCS 
305/5(b) (West 2000); 215 ILCS 105/8(h)(6) (West 2000)), and has been 
accorded public policy status by judicial decision ( Morris B. Chapman & 
Associates, Ltd. v. Kitzman, 193 Ill. 2d 560, 568-70, 251 Ill. Dec. 141, 739 
N.E.2d 1263 (2000), citing Scholtens,  173 Ill. 2d at 385). he doctrine has been 
applied against the State Employees' Retirement System of Illinois (SERS), 
despite administrative regulations ( 80 Ill. Adm. Code § 1540.90(a)(5) (1997)) 
intended to override its application, where SERS had "clearly benefited from 
the services of [participant's] attorney" by achieving a set-off.  Young v. Mory, 
294 Ill. App. 3d 839, 849, 228 Ill. Dec. 965, 690 N.E.2d 1040 (1998). 

Even more to the point is Taylor v. State Universities Retirement System, 203 
Ill. App. 3d 513, 148 Ill. Dec. 296, 560 N.E.2d 893 (1990). In Taylor, the 
appellate court upheld a judgment for attorney fees rendered pursuant to the 
common fund doctrine under circumstances very similar to the facts in this case. 
In that case, an attorney, Taylor, represented Burwell, obtaining for him an 
award of benefits under the Occupational Diseases Act from which the State 
Universities Retirement System (SURS) recouped disability benefits it had 
previously paid Burwell. SURS did not in any way participate in the creation 
of the fund. The appellate court held that SURS "definitely benefited from the 
creation of that fund by obtaining a recoupment of $ 6,954.66, which it would 
not have received absent the fund's creation." Taylor, 203 Ill. App. 3d at 520. 
Clearly, the plan in this case benefited from Bishop's lawsuit and the efforts of 
her attorney, just as SURS did in Taylor. 

 But for Bishop's action, and the efforts of her attorney, there would have been 
no fund from which the plan could have obtained reimbursement. For purposes 
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of applying the common fund doctrine, it is irrelevant that the party who benefits 
from a lawyer's services has a right to compensation, be it an undifferentiated 
right of reimbursement or subrogation as is asserted here, or a right to 
compensation under some other theory. Obviously, everyone who brings a legal 
action is asserting some claim of right. However,  [***25]  a mere right may 
amount to nothing more than a possibility unless it is properly asserted. That is 
the point. The real question is whether the plan obtained the benefit of a lawsuit 
without contributing to its costs. See Boeing, 444 U.S. at 478, 62 L. Ed. 2d at 
682, 100 S. Ct. at 749. If so, it was unjustly enriched for purposes of applying 
the common fund doctrine. The policy behind the fund doctrine is to prevent 
subrogees from "freeloading." Principal Mutual Life Insurance Co. v. Baron, 
964 F. Supp. 1221, 1224 (N.D. Ill. 1997). "If the costs of litigation are not spread 
to the beneficiaries of the fund, they will be unjustly enriched by the attorney's 
efforts." Chapman, 193 Ill. 2d at 573, citing Scholtens, 173 Ill. 2d at 385. These 
principles undoubtedly apply to the facts of this case. 

 As most recently described in Schrempf, Kelly, Napp & Darr, Ltd. v Carpenters’ Health 

& Welfare Trust Fund, 2015 IL App (5th) 130413, at ¶11 - 16, the court’s equity authority under 

Common Fund, to award fees is ahead of the employee protections, for the attorneys work that 

produced the recovery: 

"The common fund doctrine is an exception to the general American  rule that, 
absent a statutory provision or an agreement between the parties, each party to 
litigation bears its own attorney fees and may not recover those fees from an 
adversary. *** Underlying the doctrine is the equitable concept that the 
beneficiaries of a fund will be unjustly enriched by the attorney's services unless 
they contribute to the costs of the litigation." Wendling v. Southern Illinois 
Hospital Services, 242 Ill. 2d 261, 265, 950 N.E.2d 646, 648, 351 Ill. Dec. 150 
(2011). Consequently, the common fund doctrine is a "quasi-contractual right to 
payment of fees for services" that "rest[s] *** upon equitable   considerations of 
quantum meruit and the prevention of unjust enrichment." Scholtens v. Schneider, 
173 Ill. 2d 375, 390, 671 N.E.2d 657, 665, 219 Ill. Dec. 490 (1996). 
…. 
It is well settled in Illinois that an attorney's claim pursuant to the Illinois common 
fund doctrine is not preempted by the terms of a self-funded ERISA plan. See 
Bishop v. Burgard, 198 Ill. 2d 495, 505-07, 764 N.E.2d 24, 31-32, 261 Ill. Dec. 
733 (2002); Scholtens v. Schneider, 173 Ill. 2d 375, 397, 671 N.E.2d 657, 668, 
219 Ill. Dec. 490 (1996). An action by an attorney under the common fund 
doctrine is an independent action invoking the attorney's right to the payment of 
fees for services rendered and is wholly unrelated to the Plan itself. The Plan's 
contractual provisions cannot govern the relationship between an independent 
entity, i.e., the attorney whose efforts created the common fund, and the Plan 
itself. Therefore, it is not preempted by ERISA. See Bishop, 198 Ill. 2d 495, 764 
N.E.2d 24, 261 Ill. Dec. 733; Scholtens, 173 Ill. 2d 375, 671 N.E.2d 657, 219 Ill.
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Dec. 490. Here, Miller was the Plan beneficiary who was bound by the contractual 
terms of the Plan. His lawyers were not parties to the contract and the contractual 
provisions did not govern the relationship between the Plan and the plaintiff, an 
independent entity. The fact that the Plan's terms attempted to shift the payment 
of attorney fees to the beneficiary had no effect on the claim by the plaintiff. 
There is nothing in the record that would allow us to conclude that the plaintiff 
agreed to forego payment of its attorney fees and [***11]  costs for conferring a 
benefit on the Plan. 
 
The facts presented here are almost identical to those considered by our supreme 
court in Bishop v. Burgard, 198 Ill. 2d 495, 764 N.E.2d 24, 261 Ill. Dec. 733 
(2002). ….  
 
Given that the common fund doctrine rests upon the perception that persons who 
obtain the benefit of a lawsuit without contributing to its costs are unjustly 
enriched (Bishop, 198 Ill. 2d at 509, 764 N.E.2d at 33), and given that ERISA 
does not preempt application of the common fund doctrine, the plaintiff had the 
right to pursue its claim in state court under the Illinois common fund doctrine. 
Therefore, the trial court properly entered summary judgment in favor of the 
plaintiff, granting the plaintiff onethird of the monies recovered for the fund and 
costs incurred for the successful pursuit of the litigation. To deny the plaintiff this 
remedy would have unjustly enriched the Plan, allowing it to prey, like a parasite, 
on the efforts of its host, enjoying the fruits of the reward without any effort. 
 
….  
 
Given that ordinary rules of contract construction are used to determine the intent 
of an ERISA plan, the Supreme Court in McCutchen held that in the absence of a 
contrary agreement, the common-fund rule would govern. The Supreme Court 
described the common fund doctrine as having "deep roots in equity," as being 
"set in the soil of unjust enrichment: To allow 'others to obtain full benefit from 
the plaintiff's efforts without contributing [***] to the litigation expenses *** 
would be to enrich the others unjustly at the plaintiff's expense.'" McCutchen, 569 
U.S. at    , 133 S. Ct. at 1547 (quoting Mills v. Electric Auto-Lite Co., 396 U.S. 
375, 392, 90 S. Ct. 616, 24 L. Ed. 2d 593 (1970)). Indeed, the Court recognized 
that the overwhelming majority of state courts have "routinely use[d] the 
common-fund rule to allocate the costs of third-party recoveries between insurers 
and beneficiaries." McCutchen, 569 U.S. at    , 133 S. Ct. at 1550. After all, 
"[t]hird-party recoveries do not often come free: To get one, an insured must incur 
lawyer's fees and expenses. Without cost sharing, the insurer free rides on its 
beneficiary's efforts—taking the fruits while contributing nothing to the labor." 
McCutchen, 569 U.S. at    , 133 S. Ct. at 1550. The Court then stated that "if U.S. 
Airways [***16] wished to depart from the well-established common-fund rule, 
it had to draft its contract to say so—and here it did not." McCutchen, 569 U.S. 
at    , 133 S. Ct. at 1548. In light of the plan's silence on the recovery of attorney 
fees, the Court applied the common fund doctrine to the U.S. Airways plan and 
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remanded the case to the district court for a determination of how much the plan 
should pay in attorney fees. 

 
 In sum, while the anti-alienation provision appropriately protects the annuitants’’ 

benefits from third party creditor, equity powers to compensate the producer of the 

benefit are pre-empted.  

IV. Quantifying the Common Fund Benefit Conferred and the Appropriate Fee Award 
 
A. The Common Fund and the Court’s Jurisdiction Over It 

 
The common fund benefit here (the protected income stream) is subject to the court’s 

jurisdiction over Defendant Funds, who pay it out monthly, now and in perpetuity.  See Ryan, 

274 Ill. App. 3d 913 (1st Dist. 1995) (litigation for integrity of pension fund moneys against the 

City of Chicago and its pension Funds resulted in a common fund benefit and prevention of 

“mugging of the good Samaritan”4).    

B. Quantifying the Benefit Protected for Plan Participants.   

Based on our work, we have produced a common fund benefit that is easily quantifiable 

as a percentage of the subsidies. 

As shown in the attached spreadsheet, the City’s calculation of the “Bring Current” 

benefit payments would be about $8.1 million (if counting only the Blue Cross participants) plus 

about $600,000 per month for the period thereafter.  Applying the Funds’ figures produces a total 

subsidy of approximately $15 million.  Regardless, the exact amount of the subsidies that will 

                                                           
4 In preventing the “mugging of the good Samaritan,” former Chief Chancery Judge Curry characterized 
Krislov’s efforts for and on behalf of the Firemen’s Pension Fund:  his energy, persistence and legal 
scholarship have (1) righted a serious wrong, (2) secured restitution for past misconduct, (3) created a 
climax which will assure fidelity in transmitting future pension fund tax receipts, (4) delivered a 
handsome recovery, (5) enhanced that recovery by ferreting out auditing mistakes, (6) secured an award 
of compound interest, and (7) engaged in collateral litigation so as to protect the benefits gained for the 
Firemen’s Fund.  Ryan v. City of Chicago, No. 83-CH-90 (Cir. Ct. Cook County, Ill.) Slip Op., December 
14, 1992 at 7.  
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actually be paid is not knowable in advance, because the actual amounts paid will depend on how 

many people qualify, claim and obtain them. Thus, whatever the actual figure is, a percentage 

award is easiest to apply; requiring the Funds only to escrow the applicable percentage of 

whatever the amounts paid may be. 

C. A 33-1/3 Percentage Common Fund Recovery is the Appropriate Fee Award 
in this Case and is Confirmed by a “Lodestar Cross Check”. 

  
Illinois Courts have determined the appropriate percentage by analyzing the risk 

involved in pursuing a case, along with class counsel's efforts, and the results obtained for the 

class.  Shaun Fauley, Saban, Inc. v. Metro. Life Ins. Co., 2016 IL App (2d) 150236 ¶24, (2d Dist. 

2016) (affirming one-third percentage award that was based on "'the substantial amount of time, 

expense and effort expended in litigating this case [and that] class counsel accepted a substantial 

risk in prosecuting this case under a contingency fee agreement given the vigorous defense of the 

case"'). See, Newberg on Class Actions §15:83 (5th ed.) ("50% of the fund is the upper limit on a 

reasonable fee award from any common fund, in order to assure that fees do not consume a 

disproportionate part of the recovery obtained for the class”).  

Following the national norms,5 Illinois, courts frequently award fees of one-third or 

higher.  Ryan, 274 Ill. App. at 924 (affirming award of 1/3 of common fund in pension-related 

litigation); Guerrant v. Roth, 334 Ill. App. 3d 259, 268-69, (1st Dist. 2002) ("Similar to most 

contingent fee agreements, the parties' agreement used a percentage-of-recovery method, i.e., 

one-third of the total of any settlement or judgment."); Crossley v. Joya Comm 'ns, Inc., No. 16-

CH-14771 (Cir. Ct. Cook Cnty. 2017)(approving 33.3% fee award in a TCPA class action 

settlement); Willis, et al. v. iHeartMedia, Inc., No. 2016 CH 02455 (Cir. Ct. Cook Cnty. 2016) 

                                                           
5 Conte, Attorneys Fee Awards, 3d ed., §2.8, at 113, and Newberg on Class Actions 5th ed., § 15.83, in 
main volume and Winter 2018 Supplement. 
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(approving a fee request of 40% of common fund in a telephone consumer protection act class 

action settlement); Clark v. Gannett Co., Inc., No. 16 CH 06603 (Cir. Ct. Cook Cnty. 2016) 

(approving a 39% fee award in a telephone consumer protection act class action settlement)6. 

See also, Fauley v Metropolitan Life, 2016 IL App. 2d 150236, ¶59 (2016), affirmed an award of 

$6.7 million fees out of a $23 million TCPA (Telephone Consumer Protection Act, 47 USC 

§227) settlement, citing Brundidge (which itself awarded a one third of recovery percentage fee) 

and supporting the percentage award, confirming its appropriateness by the fact that the fee was 

within a 3x multiplier of the “lodestar” (time at the lawyer’s billing rates): 

In this case, class counsel submitted time records to the trial court, as ordered, 
and the trial court examined them in camera. In a brief filed in support of the final 
approval of the settlement, class counsel summarized its time records, 
representing that "the time records submitted in camera show that [class] 
counsel's lodestar value was $2,577,811." Therefore, had the trial court used the 
lodestar method, the effective multiplier would have been approximately 2.97, 
well within the range of multipliers used in other common-fund cases. 
See Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1051 n.6 (9th Cir. 2002)  a 
survey of multipliers showed a  range from 0.6 to 19.6, with most ranging from 1 
to 4, and a "bare majority" ranging from 1.5 to 3.0). We note that the multiplier 
here was also justified in light of the trial court's finding that class counsel 
accepted "substantial risk in prosecuting this case under a contingency fee 
agreement given the vigorous defense of the case and defenses asserted by 
[MetLife]." See Brundidge, 168 Ill. 2d at 239-40 (to determine the proper 
multiplier, a court may consider "the contingency nature of the proceeding" and 
the complexity of the litigation). Accordingly, under the lodestar method, the 
amount of attorney fees would not necessarily have been lower. Thus, objectors' 
argument that the trial court should have used a lodestar cross-check on class 
counsel's fees is unpersuasive. We cannot say that the trial court abused its 
discretion by granting the attorney fees based on a percentage of the common 
fund. 
 

Fauley v Metropolitan Life, 2016 IL App. 2d 150236, ¶59 (2016).  Consequently, all other things 

being equal, a request for a one-third percentage of recovery fee would be unremarkably 

appropriate. 

                                                           
6 The final approval orders from Crossley, Willis, and Clark are attached as Exhibit 6. 
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D. The Total Fee of One-Third of the “Bring Current” Amounts is Justified 
Both on a Percentage Basis and by the “Lodestar Cross Check” at a 
Reasonable Multiplier of Only 1.5 Times Lodestar.  
 
1. The Case Presented Significant Risks 
 

This case has presented difficult questions of constitutional law, Pension Code and 

contract interpretation. When Counsel agreed to take this case, there was a high likelihood of 

losing, and the challenge of carrying a case in which even a successful outcome would not assure 

of a fee award, let alone one that would support the high level of risk, and the prolonged period 

of litigation, plus the hostile phalanx of opponents both City and four Funds.  There were 

significant risks that the case would not be certified as a class action, and that either the City or 

the Funds, or both, would prevail on the merits. 

2.  There was and remains a real risk that the Court would not certify a 
class. 

 
Although the case has proceeded as if it was on a class basis; nonetheless this court has 

continued to defer the actual certification further. 

3. The case was difficult on the merits. 
 

In addition to the risk that the Court might not certify a class, there was also a real risk 

that Plaintiffs might lose on the merits, given the City and Funds’ vigorous defense to Plaintiffs' 

claims. 

 The case has generated removal and remand from Federal Court, a number of Appeals 

already, and the issue of the Funds’ and City’s obligations to provide coverage still pending in 

the Appellate Court. 

This case has also necessitated our involvement in the other pension and retiree 

healthcare cases before the Appellate and Supreme Court.  We intervened as amici in Kanerva v. 
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Weems, 2014 IL 115811 (July 3, 2014) helping to establish retiree healthcare benefits as 

Constitutionally protected benefits of participation in Illinois State and local retirement funds.  

4.  Counsel has devoted substantial resources to this case and achieved an 
excellent result for the Class, with hopefully more to come. 

 
Despite the litany of risks, Krislov has pursued this case on a contingent basis, including 

by advancing the costs of litigation.    

Class Counsel's firm dedicated all resources necessary to litigate this case against tough 

adversaries that have shown their willingness to aggressively defend and counterattack, even 

threatening counsel’s reputation and license to practice. 

And we have vigorously pursued this litigation for decades. We investigated and 

thoroughly researched the potential claims and defenses, filed repeated Complaints, and 

Amended Complaints, had them upheld, pursued Class Certification and the merits despite the 

most aggressive hostility, participated in seeking a fair resolution for the annuitants, rejecting 

settlements that would compromise retirees’ claims for coverage without real protection, and 

nonetheless obtained at this juncture an amount for an expanded class that the annuitants 

consider meaningful. 

E. The Lodestar7 “Cross Check” 

                                                           
7 The term lodestar comes from Lindy Brothers Builders v. American Radiator & Standard San. Corp., 
487 F.2d 161, 167-8 (3d Cir. 1973)(Lindy I) and 540 F.2d 102 (3d Cir. 1976) (Lindy II), calculating 
awardable fees by determining the compensable hours, multiplying them by appropriate market rates, 
resulting in a “lodestar”, to which the court would apply a “multiplier” to reflect the contingent nature of 
the case.  The Illinois Supreme Court adopted this approach, but generally limiting the multiplier to 3x 
lodestar.  Fiorito v. Jones, 72 Ill.2d 73 (1978). 

Subsequently, the Third Circuit’s Task Force on Court Awarded Attorneys Fees, 108 F.R.D. 237 (3d 
Cir. 1985) essentially directed a two-track directive that has since been widely adopted awarding fees on a 
percentage basis in common fund cases, and on a lodestar time x rates basis in statutory fee awards 
against defendants. 

The Illinois Supreme Court eventually modified its approach authorizing the court to award an 
appropriate fee by either percentage or lodestar.  Brundidge v. Glendale Fed. Bank, 168 Ill.2d 235 (1995). 
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Newberg (5 Newberg on Class Actions, 5th ed. §15.69 at 235) points out that the 

percentage award is sometimes evaluated by  the so-called “Lodestar cross check”, in which the 

amount of the percentage fee is reviewed as a multiplier of the attorneys’ actual “lodestar” 

(defining lodestar as the actual time devoted to the case at the attorneys appropriate billing rates).  

 Following the Illinois Supreme Court’s lodestar-based Fioritto decision, a multiplier of 3 

is normal, with multipliers as high as 4 considered for reasons relating to the case’s difficulty.   

Here, the one-third fee (which will total between $3 and $5 million) stands as no more 

than a 1x multiplier, which is eminently within the normal range, and actually modest. 

Applying a “lodestar cross check” confirms the appropriateness of the percentage fee 

(likely approximately $2-4 million, as a reasonable 1x multiplier to the lodestar value of the 

Krislov firm’s services (representing the contingency nature, complexity of the litigation, and 

enormous benefit conferred to the common fund).  See Ryan, (common fund percentage of fee 

award of  $1,993,742.35 confirmed by “lodestar cross check” with a multiplier of 4); Brundidge, 

168 Ill.2d at 240 (lodestar multiplier represents the weighted significance of contingency, 

complexity of the litigation, and the common fun benefit achieved).  

F. Payment on an Interim Basis is Appropriate.  

  Interim Common Fund fees are entirely appropriate here as well.  This is an 

appropriate time for an Interim Common Fund Fee Award, applied at the time that the benefited 

participants receive their cash subsidies that we have obtained for them from the Funds.  See, 

Conte, Attorneys Fee Awards, 3d ed. §2.18 n.4 Interim Common Fund Fee Awards, and see 

Garcia-Rubiera v Fortuna, 727 F.3d 102 (1st Cir. 2013) (directing award of fees in an amount 

determined from beginning of this action through the date of this opinion.). 

V. Lodestar Award under Illinois Civil Rights Act of 2003:  This court should consider 
 awarding a portion of the fee against the Funds based on the lodestar time.  
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A.  The Statutory (Lodestar) Fee Portion   

 Under its plain language, the Illinois Civil Rights Act of 2003 Requires the Court to 

Award  Attorneys’ Fees Against The Defendants (distinct from the Common Fund fee recovery) 

from the subsidies, to a plaintiff who is a prevailing party in any action brought to enforce a right 

arising under the Illinois Constitution.  

 1. Mandatory Fee-Shifting Statute 
  

Different from “permissive” fee shifting statutes, the Illinois Civil Rights Act of 2003 

imposes mandatory attorney’s fee awards against defendants, for plaintiffs’ successful assertions  

of Illinois Constitutional rights: 

 (c) Upon motion, a court shall award reasonable attorneys’ fees and 
costs, including expert witness fees and other litigation expenses, to a 
plaintiff who is a prevailing party in any action brought: 
 (1) [n/a] 
 (2) to enforce a right arising under the Illinois Constitution. 
 (740 ILCS 23/5(c)) 

 
 

The legislature’s use of “shall” (rather than “may”) requires a fee award to the prevailing 

plaintiffs against the Defendants.  Contrasted with permissive “whenever possible” (Cooper v. 

Hinrichs, 10 Ill. 2d 269, 272 (1957)), the use of the word “shall” is intentional, and means the fee 

award is mandatory:  

Any member who prevails in an enforcement action to compel examination of 
records described in subdivisions (1), (2), (3), (4), and (5) of subsection (a) of 
this Section shall be entitled to recover reasonable attorney’s fees and costs 
from the association. (765 ILCS 605/19) (Goldberg v. Astor Plaza Condo. 
Ass'n, 2012 IL App (1st) 110620, at ¶ 40 ).    

  
The term “shall,” without conditioning language, strongly indicates that the legislature 

intended the award to be mandatory:  
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Courts may not read in words to alter the meaning of statutes.  To do so would be 
to contravene the legislature’s intentions, because if the legislature had intended 
to include words in the statute, it would have done so.  

Id. at ¶ 42  

And the need certainly exists, in order to provide sufficient incentive for attorneys 

to assume the huge risks of litigation with public governments (which express cash 

strapped budgets, but typically expend all available resources to defeat litigation claims).  

See Krautsack v. Anderson, 223 Ill. 2d 541, 557 (2006) (statutory fee awards serve to deter 

potential violators and encourage voluntary compliance with the statute involved).  

Statutory fee awards against defendants, distinct from awards from a fund, are typically 

calculated on a “lodestar” basis; (i.e., time spent, multiplied by the rates for the professionals 

involved.)   See City of Burlington v. Dague, 505 U.S. 557 (1992) (There is a "strong 

presumption" that the lodestar represents a "reasonable" fee).  To arrive at the “lodestar,” the  

Court should look at the amount of time reasonably expended by Plaintiffs’ attorneys 

throughout the litigation, and multiply that time at a reasonable hourly rate.  Id.  Wildman, 

Harrold, Allen & Dixon v. Gaylord, 317 Ill.App.3d 590 (1st Dist. 2000) endorsed the same 

factors for determining a reasonable fee in Illinois.    

B. Lodestar Fees and Costs Requested Against Defendant Funds would also be 
Appropriate Here. 

   
An appropriate portion of the time spent over the past six years would be appropriately 

charged against the Funds, who despite their earlier recognition of their statutory obligation as 

both providing and subsidizing a healthcare plan for their annuitants, have now denied any such 

oblitgations, but are now obligated to fulfil their subsidy obligations.  One appropriate possibility 

would be to treat the time as half against the City, half against the Funds, whose share of the cost 

would be divided among them based on relative size of Fund in assets or annuitants.                              
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 In Kaiser v. MEPC Am. Properties, Inc. 164 Ill. App. 3d 978, 983 (1st Dist. 1987), the 

court declared objective criteria governs the analysis of reasonable fees and costs:  

. . . the party seeking the fees, whether for himself or on behalf of a client, always 
bears the burden of presenting sufficient evidence from which the trial court can 
render a decision as to their reasonableness.  An appropriate fee consists of 
reasonable charges for reasonable services; however, to justify a fee, more must 
be presented than a mere compilation of hours multiplied by a fixed hourly rate 
or bills issued to the client, since this type of data, without more, does not provide 
the court with sufficient information as to their reasonableness—a matter which 
cannot be determined on the basis of conjecture or on the opinion or conclusions 
of the attorney seeking the fees.  

Rather, the petition for fees must specify the services performed, by whom they 
were performed, the time expended thereon and the hourly rate charged therefor.  
Because of the importance of these factors, it is incumbent upon the petitioner to 
present detailed records maintained during the course of the litigation containing 
facts and computations upon which the charges are predicated.  
  
Once presented with these facts, the trial court should consider a variety of 
additional factors such as the skill and standing of the attorneys, the nature of the 
case, the novelty and/or difficulty of the issues and work involved, the importance 
of the matter, the degree of responsibility required, the usual and customary 
charges for comparable services, the benefit to the client, and whether there is a 
reasonable connection between the fees and the amount involved in the litigation.  

Alternatively, itemized by Anderson v. Anchor Org. for Health Maint., 274 Ill. App. 3d  

1001, 1008 (1st Dist. 1995), citing Kaiser, 164 Ill. App. 3d 978, the factors are:  

1) the services performed;  
2) the time expended thereon;  
3) The attorney’s hourly rate;  
4) the skill and standing of the attorney;  
5) the nature of the case;  
6) the difficulty of the issues involved;  
7) the importance of the matter;  
8) the degree of responsibility required;  
9) the usual and customary charges for comparable services; and 
10) the benefit resulting to the client.  
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 Each of these factors, to the extent applicable to this case, is consistent with a lodestar fee 

fee award for the Krislov firm.  Our billing records detail all services provided throughout the 

litigation, the names of the attorneys, the time they expended, and applicable hourly rate charged.  

 1.  Services Performed.  

The Krislov firm has expended over 3700 hours of time since 2013 in pursuing retiree 

healthcare benefits for City of Chicago annuitants:   

a. Researched Constitutional, and Statutory Healthcare provisions;  
b. Drafted complaint, with numerous amendments, although repeatedly upheld as to 

Count 1, including on appeal;   
c. Drafted and pursued motions for class certification;  
d. Preparation for and numerous hearings and arguments on motions to dismiss our 

amend complaints, class certification;  
e. Repeated discussions with plaintiffs participants, many of whom attended 

hearings before the court;  
f. Appeal work, drafting numerous briefs; and  
g. most relevant here, pursuing subsidies, and forcing funds to bring subsidies 

current. 
  

2.  The Time Expended Thereon.  
 

The Court evaluates the reasonableness for the time spent on compensable activities, to 

determine the number of reasonable hours, valued at prevailing market rates, in determining the 

proper fee award for the particular case.  Pennsylvania v. Delaware Citizens Council for Clean 

Air, 478 U.S. 546, 559-60 (1986).  A reasonable fee excludes excessive, redundant, or otherwise 

unnecessary billing time, as the Krislov firm has done here.  See Hensley v. Eckerhart, 461 U.S. 

424 (1983) (the trial court required to award only those fees “reasonably expended,” excluding 

fee requests for hours that are excessive, redundant, or otherwise unnecessary).   

Considering defendants’ active opposition, typical of litigation by the City and Funds, 

deploying defenses, both old, new, and repeated, even to distinguish around recently settled 
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Illinois law, regarding Illinois Constitution Article 13 §5.  The Krislov firm’s devotion of more 

than 3700 hours is understandable, at rates ranging from $275 to $880 per hour, plus a total of  

$ 53,000 in out-of-pocket expenses, in pursuing Plaintiffs’ claims (pleadings, the volume of 

briefing, numerous court appearances, and extensive motion practice).  Exhibit 2 details the  

Krislov firm’s time, specifies the name of attorney or staff, the work done, the time expended, 

and the current rates charged for the work done.  Exhibit 8, Krislov Affidavit. 

3. The Attorney’s Hourly Rate.  

A court calculating reasonable hourly attorney rates uses the prevailing market rates in 

the relevant community as a guideline.  Blum v. Stenson, 465 U.S. 886, 897 (1984).  Customary 

rates charged in private representations may afford relevant comparisons for the determination of 

appropriate prevailing market rates for statutory fee applicants.  Id. at 895 note 11.  Krislov’s 

hourly rates of $800 have previously been approved in 2013 litigation before the Circuit Court.  

See Exhibit 3 ( July 1, 2013 Order by Judge Bartkowicz in Young v. Alden Gardens of Waterford 

LLC, No. 10 L 13167).  

The Krislov firm’s rates ($880 per hour for Mr. Krislov’s own time, less for associates’ 

and paralegals’ time) are typical of the rates for attorneys of his experience.  This litigation, 

while highly contentious, is typical of the matters the Krislov firm usually works on, for which 

Defendants’ counsel typically charge fees upwards of $1,000.00 per hour. See National Law 

Journal 2016 Billing Rates8 (showing Chicago large-firm partner average billing rates of $  

800, and associate average billing rate as $450-500).  

4. The Skill and Standing of the Attorney.  

                                                           
8http://www.nationallawjournal.com/id=1202636785489/Billing-Rates-Across-the-Country viewed May 
31, 2016.  
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  The Krislov firm is uniquely qualified for this litigation.  Exhibit 7, Firm Biography.  As 

one of the premier class action and public interest attorneys, both in Chicago and nationwide, 

with over 35 years of this practice, in this court, the federal courts of this and other circuits, our 

experience and reputation comports with name partners at large nationwide firms, who are 

typically on the “other side” of these cases.  Additionally, Illinois pension and constitutional law 

is an area in which many of the important decisions have been in our cases.  People ex rel. 

Sklodowski v. State, 284 Ill. App.3d 809 (1st Dist. 1996) see also, 162 Ill.2d 117 (1994) and 182 

Ill.2d 220 (1997) (blocked the State’s conversion of $51 million from the State Pensions Fund to 

State general budget use);  Ryan v. City of Chicago, 148 Ill.App.3d 638 (1st Dist. 1986) 

(uncovering, redressing and ending the City of Chicago’s illegal conversion of  pension tax 

levies for its own investment profit; adding measurably to the even-then underfunded Funds, 

despite their own trustees’ failure to act and hostility to the claim itself); And the retiree 

healthcare litigation started by the City itself.  City of Chicago v. Korshak, 206 Ill.App.3d 968 

(1st Dist. 1990) (in litigation now spanning over 32 years, we have fought for annuitants’ 

contractual rights to promised lifetime healthcare coverage (In City of Chicago v. Korshak and 

Retired Chicago Police Ass’n v. City of Chicago) 7 F.3d 584 (7th Cir. 1992), more recently in 

the current cases Underwood v. City of Chicago, pending in the Circuit and Appellate Court, 

parallel state and federal cases, since 1987 through 2016, we have helped provide a continued a 

fixed-rate subsidized plan of retiree health care insurance for 21,000 annuitants and their 

families).  

  Indeed, just last Friday, we obtained the Appellate Court’s declaration invalidating the 

County Fund’s imposition of a non-statutory “last employer” requirement for participation by 
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County annuitants in the Funds’ retiree healthcare plan.  Levin v Retirement Board of County 

Annuity & Benefit Fund, 2019 IL App (1st) 181167. 

5. The Nature of the Case.  

Litigation with the City is challenging, compounded by the stakes involved, which were a 

heightened incentive to the City to litigate aggressively; and joined by the Police, Firemen, 

Municipal and Laborers Funds, who had previously acknowledged their obligations to their 

annuitants, and joined with us in pursuing the City, but now have joined with the City in 

disavowing any obligation to these annuitants. 

 Over the decades since our first City case, we have come to know well both the 

litigiousness of the City and the Funds’ trustees; again, represented here by the multiple tag-team 

players of the City’s outside counsel firms Prendergast and Laner Muchin, the Funds’ multiple 

firms (Burke Burns Pinelli for the Fire and Municipal Funds, the Kuglers for the Police, and Taft 

Law for the Laborers), their style and the challenge of essentially single handedly facing a 

phalanx of the most personally hostile and aggressive opponents, whose strategy has always been 

to defeat the claim and destroy us as a firm. See Exhibit 4 (opinion of Chancery Judge Curry, 

which the court entitled: “The Mugging of the Good Samaritan, for the Funds’ support of the 

City’s position against the claim, then seeking to realign the parties, capture the recovery 

obtained for them, but oust plaintiff’s counsel to capture the recovery and evade paying any fee).  

Indeed, not unlike their actions in Ryan v. Chicago, in which they initially deputized               

the City’s counsel to fight against our claim for the Funds’ recoveries, here the Funds abandoned 

their Korshak litigation position with us and (in this phase) joined with the City to oppose their 

own annuitants claims to healthcare even as against the City.  Indeed, even when the City chose 

to dump the payment responsibility on the Funds.   
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6. The Difficulty of the Issues Involved.  

The issues at hand were complex and an area few know well, requiring a thorough 

understanding of the Pension Code, the Illinois Constitution, and the Funds’ operations; and the 

history of the city versus court litigation, including active participation in the June 1988 trial.  

The Krislov firm devoted much of their time to this case due to the complexity of the issues, 

forgoing work on their other cases.  

Indeed, Krislov is uniquely the only lawyer who has been actively involved in this retiree 

healthcare litigation from the City initial filing of the core check litigation, October 19, 1987. 

7. Importance of the Matter.  

This litigation presents the post-retirement health-care benefits promised to some 24,000 

now annuitants, many of whom are the last group of city employees whose city work did not 

earn them quarters qualifying them for coverage under the federal Medicare program. The 

employees who gave their careers and lives to the City now face medical challenges of the most 

significant order, as people do in their senior years. Beyond mere aches and pains many of them 

have now been forced to choose between ruinously expensive healthcare premiums for non-

Medicare persons versus the challenges of cancers, cardiac conditions.  Moreover it is important 

to keep the City to its promises to its employees, for the benefit of both the City's fiscal needs 

and the tax payers interests.  

C.  All Costs and Expenses Incurred are Reasonable, and Reimbursement is 
Appropriate.  

  
The Illinois Civil Rights Act of 2003 explicitly requires payment of Plaintiffs’ costs 

expended throughout the litigation, including reasonable expenses:    

Upon motion, a court shall award reasonable attorneys' fees and costs, including 
expert witness fees and other litigation expenses, to a plaintiff who is a prevailing 
party in any action brought.”   
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(740 ILCS 23/5).  To date, the Krislov firm expended $53, 258.75 in reasonable, necessary, and 

reimbursable costs and expenses.  Exhibit 2.  

VI. How the Common Fund Fee Would be Awarded and Paid  
 
  This Court should order the Defendant Funds to withhold 1/3 of the “Bring Current” 

payments for 2017 through 2019, to protect the Krislov firm’s fee payment.   

  The Court should not defer the escrow to the 2019 repayments, for a number of reasons.  

First, the equitable sharing of the litigation fees should be shared over all participants, beginning 

with the first payment.  It also appropriately deals with each payment, rather than have the 

annuitants get the full unreduced amounts for 2017 and 2018, and nothing for 2019.   

Also, there is no reason why Counsel should have to wait for and hope to receive our fees 

at the end.  The equitable purpose of spreading the common fund fee over the entire class is 

appropriately shared by applying it to each payment, not just waiting to the end, and hoping that 

the payments are then as the Funds have represented.  Moreover, waiting until the end would not 

actually spread the fees over the entire class.  Each year’s members are a finite group.  Natural 

attrition reduces the retirees by about 10 percent each year, with new retirees coming in.  

Deferring any fee escrow until the end would mean that the entire fee would be borne, and be 

almost 100% of the 2019 recipients’ subsidies; greatly distorting the allocation of fees over the 

benefitted group.  Indeed, the cases uniformly apply the percentage fees to every dollar recovery.  

In contrast, we know of no case in which the percentage has been only applied to the last dollar. 

  A. Protection of our Fees by Liens against Both the City and Funds. 

An alternative method to protect our Common Fund fees would be for the court to 

recognize our and protect our fees from the amounts the Funds will eventually receive from the 

City. The portion of the financing from the City is an appropriate alternative source of funding 
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the fees that would not reduce the amounts the Funds must pay to annuitants.  And, Ryan v 

Chicago, clearly supports the imposition of a fee from amounts the Funds receive from the City, 

because they have no Constitutional protection from creditors. (See, Attached Liens served on 

the City and Funds, Exhibit 5 (Exhibit 29 to our 6th Amended Complaint and proposed 7th 

Amended Complaint.) 

  B. Submission for Consent by Annuitants 

  Matthews v. Chicago Transit Authority, 2016 IL 117638, makes it clear that, to the extent 

the court feels that awarding fees from the subsidies might violate their rights, the annuitants 

clearly can consent to the award of fees from the subsidies we have produced. We have signed 

agreements from hundreds of annuitants who have directly engaged us, agreeing to such terms, 

and we are confident that the overwhelming majority of annuitants would not object.   

  Accordingly, our request to have annuitants afforded their due process rights to be 

notified with an opportunity to object or not should be included in the notices to them. 

C. An Incentive Award for the Named Plaintiffs is Appropriate from the 
Common Fund.  The Court should set aside a portion of the Common Fund 
for an incentive award. 

  
Courts frequently approve incentive awards to named plaintiffs in class actions, as such 

payments "serve to encourage the filing of class actions suits." GMAC Mortg. Corp. of Pa. v. 

Stapleton, 236 Ill. App. 3d 486,497 (1st Dist. 1992). "In deciding whether such an award is 

warranted, relevant factors include the actions the plaintiff has taken to protect the interests of 

the class, the degree to which the class has benefitted from those actions, and the amount of time 

and effort the plaintiff expended in pursuing the litigation." Cook v. Nieder, 142 F.3d 1004, 1016 

(7th Cir. 1998). See, Ex. 9, Krislov, Scrutiny of the Bounty, Illinois Bar Journal, June, 1990 at 

286.  
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 Lead Plaintiff Underwood and perhaps a dozen other annuitants have regularly attended 

hearings, and assisted our efforts and deserve a small recognition of their efforts. 

    

CONCLUSION 

Wherefore, Plaintiffs and their attorney request this Court grant this motion, and  

1. Order the Funds to escrow one-third of each subsidy payment or credit and either 

award that amount as the Krislov firm’s fees from the subsidies, or order the Funds to pay the 

escrowed amount into an account under the Court’s control. 

2.   Award statutory fees against the Funds, in the amount of the Krislov firm’s 

lodestar time and expenses; and 

3. Set aside an appropriate amount therefore as incentive compensation to certain 

named palintf for their assistance.  

June 11, 2019  
            Respectfully submitted,  
             /s/ Clinton A. Krislov 
            Attorney for Plaintiffs  
 
Clinton A. Krislov (clint@krislovlaw.com) 
Kenneth T. Goldstein (ken@krislovlaw.com) 
KRISLOV & ASSOCIATES, LTD.  
20 N. Wacker Dr., Suite 1300  
Chicago, Illinois  60606  
Tel:   (312) 606-0500  
Fax:  (312) 739-1098  
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PROOF OF SERVICE 
 

I, Kenneth T. Goldstein, an attorney, on oath state that I caused a copy of the foregoing 
Motion for Attorneys’ Fees to be filed electronically with the Court and served on Defendants 
by E-mail on June 11, 2019.   
 

s/Kenneth T. Goldstein 
    
  

FI
LE

D
 D

AT
E:

 6
/1

1/
20

19
 6

:4
2 

PM
   

20
13

C
H

17
45

0



36 
 

 
SERVICE LIST 

 
Richard J. Prendergast 
Michael T. Layden 
111 W. Washington St., Suite 1100 
Chicago, Illinois  60602  
312-641-0881 
rprendergast@rjpltd.com 
mlayden@rjpltd.com 
 
Jennifer A. Naber 
Laner, Muchin 
515 N. State Street, 28th Floor 
Chicago, Illinois 60610 
Phone: 312-494-5359 
Fax: 312-467-9479 
jnaber@lanermuchin.com 
Counsel for The City of Chicago 
 
Cary E. Donham 
John F. Kennedy 
Taft Law  
111 E. Wacker Drive, Suite 2800 
Chicago, Illinois 60601 
Phone: 312-527-4000 
Fax:  312-527-4011 
cdonham@taftlaw.com 
jkennedy@taftlaw.com 
Counsel for Laborers' & Retirement Board 
Employees' Annuity & Benefit Fund of 
Chicago 
Counsel for Intervenors 
 

Edward J. Burke 
Sarah A. Boeckman 
Burke, Burns & Pinelli Ltd. 
Three First National Plaza, Suite 4300 
Chicago, IL 60602 
Phone: 312-541-8600 
Fax: 312-541-8603 
eburke@bbp-chicago.com 
sboeckman@bbp-chicago.com 
Counsel for The Firemen’s Annuity and 
Benefit Fund of Chicago and The Municipal 
Employees’ and Benefit Fund of Chicago 
 
David R. Kugler 
Justin Kugler 
Policemen's Annuity and Benefit Fund 
221 North LaSalle Street, Suite 1626 
Chicago, Illinois 60601-1203 
davidkugler@comcast.net 
jkugler@chipabf.org 
Counsel for the Policemen’s Annuity and 
Benefit Fund of Chicago 
 
Patrick E. Deady 
Robert S. Sugarman 
Hogan Marren Babbo &Rose, Ltd. 
321 N. Clark St. #1301 
Chicago, Illinois  60654 
ped@hmbr.com 
rss@hmbr.com 
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In The Circuit Court of  
Cook County, Illinois, Chancery Division  

 
Michael W. Underwood, Joseph M. Vuich, Raymond 
Scacchitti, Robert McNulty, John E. Dorn, William J. 
Selke, Janiece R. Archer, Dennis Mushol, Richard 
Aguinaga, James Sandow, Catherine A. Sandow, 
Marie Johnston, and 338 other Named Plaintiffs listed 
in Exhibit 1 to Complaint, Plaintiffs,  
 
v.    
 
CITY OF CHICAGO, a Municipal Corporation, 
Defendant, 
 
             and 
 
Trustees of the Policemen’s Annuity and Benefit 
Fund of Chicago; 
Trustees of the Firemen’s Annuity and Benefit Fund 
of Chicago;  
Trustees of the Municipal Employees’ Annuity and 
Benefit Fund of Chicago; and 
Trustees of the Laborers’ & Retirement Board 
Employees’ Annuity & Benefit Fund of Chicago, et 
al. Defendants. 

 
 
 
 

No. 13  CH 17450, 
Cal. 5, 

Hon. Judge Cohen 
 
 
  

  
 

EXHIBITS 
to 

Plaintiffs’ Motion to Escrow to Protect Common Fund Attorneys Fee from Subsidy 
Payments and for Common Fund Attorneys’ Fees 

From the Funds Subsidy Payments 
 

Exhibit 1: Spreadsheet calculation of “Bring Current” payment amount 
Exhibit 2: Krislov & Associates Time and Expense Report 
Exhibit 3: July 1, 2013 Order by Judge Bartkowicz in Young v. Alden Gardens of Waterford  
  LLC, No. 10 L 13167 
Exhibit 4: Opinion of Chancery Judge Curry: “The Mugging of the Good Samaritan”,  
   Ryan v. City of Chicago, No. 83-CH-90 (Cir. Ct. Cook County, Ill.) 
Exhibit 5:  Attorney Lien Notices served upon the City and the Funds 
Exhibit 6:  Final Approval Orders from Crossley, Willis, and Clark 
Exhibit 7:  Krislov & Associates’ Firm Bio 
Exhibit 8:  Affidavit of Clinton A. Krislov 
Exhibit 9:  Krislov, Scrutiny of the Bounty, Illinois Bar Journal, June, 1990 at 286 
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