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OPINION
1] 1 This case is back before the court following another round of rulings by the circuit court

'éoncerning plaintiffs’ rights to healthcare coverage. Plaintiffs are multiple categories of City of
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Chicago retirees who have participated in the City’s niedical benefits plan and received some
level of healtilcare coverage from the City over the years. The Cify has ﬁndertaken to- eliminate
| the healthcare beneﬁt_s that many of the plaintiffs previously enjoyed-; while the plaintiffs have
fought to retain the benefits under a number of legal and equitable principles. '"I'hevcircuit court
largely ruled in favor of the City and_diSmiésed most Qf the plaintiffs’ claims. We affirm in part,
~ reverse in part, and reﬁland the case for further proceedings.
q2 | | BACKGROUND
13 The genesis of this case dates all the way back to the 1960s, but most of the relevant
events occurred between 1983 and the present. The City has long been prov1d1ng fixed-rate
subsidized healthcare to its retirees through the City of Chicago Annuitant Medical Benefits
Plan, In 1983, the City agreed to provide a subsidf/ for _the Police and Fireﬁgﬂter funds for a
healthcare benefit. Under that plan, the respective annuity and benefit funds (the Funds) would
provide a subsidy to the City to cover a set amount of the participants’ healthcare ($55 per month
for non-Médicare—eIigible retirees and $21 pel" month for Medicare-e_ligible retirees). 111 Rey.
Stat, 1983, Ch. 108—1/2,7 par. 8-167.5 (eff. Jan.12, 1983). The coﬁtributions themselves were
flmd_éd by a City tax. The municipal employees and the laborers and retirement board employees
were brought under the same cc;nstruct as the police and firefighters in 1985, just af a smaller
average subsidy ‘($25. per month). Il Rev. Stat. 1985, Ch. 108-1/2, par. 1-1_-1 60.1 (eff. Aug.16,
1985). | |
T4 In 1987; the City bega:h its quest to stop s’ubsidizihg retiree healthcare. The City notified
the Funds that it would si;0p providing healthcare benefits on the first day of 1988, and it filed
suit in the circuit court of Cook: .County.(Ciiy of Chicago v. Korshak, No. 87 CH 10134 (Cir. Ct.

Cook Cty.)) seeking a declaration that it had no obligation to continue providing coveragé. The
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Funds counterclaimed seeking a declaration tﬁat the City was required to co;ltinue covering
healthcare costs. A group of retirees intervened and were certified as the “Korshai( subclass.”
The Korshak suﬁclass is comprised of individuals that retired on or before Decer'nbér_‘Bl, 1987.
The “Window subclass™ was certified later and is comprised of employees that rétired after
Decembcr 31, 1987, but bef_‘ore August 23-, 1989. The retirees counterclaimed seeking a
declaration that they were entitled to lifetime _healtilcare _c_m}eragé.
915  Before that case was adjudicated oﬁ the merits, the City and the Funds settled. The
individual' retirees were not parties to the settlement. The settlement, which was adopted
legislati\_/ely as part o_f the_; Pension Code (40 ILCS 5/5-167.5 {as amended by P.A. 8_6—273, § 1,
| efft Aung. 23, 1989)), amended the 1983 and 1985 ﬁxed-rate-subsidy statutes to set forth the
City’s new obligations. The amendment stated _that' for the peribd from 1988 through tﬁe end of
1997, the Funds would continue fo pay a subsidy and the City was also rgspoﬁsible for 50% of
the retirees” healthcare coverage costs. The parties agreed to “negotiate in good faifh toward
achieving a permanent resolution of this dispute” until the end of the setflement petiod and that
“[ﬂailing agreement, the parties _shall be restored to the same legal status which existed as of
Octolber 19, 1987 **** The amendment to the Pension Code explicitly stipulated that the.
obligations set forth therein “shall terminate on December 31, 1997.” 40 ILCS 5/5-167.5 (d) (as
a.m.en.ded by_I;.A. 86-273, § 1, eff. Aug. 23, 1989). The trial court in tilat Korshak case did not -
| address the individual participants’ claim fér permanent cc;\}erage and imposed the seﬁiement
agreenient on them.
96 When no permanent solution was reached by 1997, the City again sought to end its ‘
coverage obligations altogether. The case ended up before this court where we held that “under

the express terms of the settlement agreement, the [retirees] arc entitled to reargue the claims
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originally asserted” in the 1987 case. Ryan'v. City of Chicago, No. 98-3465, at p. 7 (Rule 23

Order June 15, 2000). Again before the claims were adjudicated on the merits, the 15arties settled.

After se‘;tlement extensiens and corresiaonding amendments to the Pension Code in 1997, 2002,

and 2003 (P.A. 90-32, § 5, eff. June 27, 1997; P.A. 92-599, § 10, eff. .fune 28,2002; P.A. 93-42,

§5, eff; Julsr 1, 2003), all of which were substantial_ly similar to the first settlement and all with
the same limiting language and expirations, the City conveyed its intent to end healthcare
benefits for retirees once and for all._ |

17 Iﬁ the 2003 agreement, the parties agreed that, at the expiration of that agreement, “the
City may offer additional healmeare plans at its own di_scretion and may modify, amend, or
terminate any of such additional healthcare plans at its sole discretion.” The agreement created
the Retiree Health Care Beneﬁts Commission (“RHBC”) that would make recommendatlons
eoncerning the state of retiree health care benefits, the costs of those benefits, and issues
affecting the reti_rees’ benefits to be offered after July 1, 2013. The 2003 agreement was set to
expire in 2013. Before the agreeinent expired, the | City notified retirees that, on the
reconimendation of the RHBC, once the agreement expired in 2013, the Cify was going to begin
to reduce healthcare benefits until January 2017, at which time the City would end the plan in its
entirety. Certain classes of employees, like those in the Korshak end Window subclasses, would
retain healthcare beneﬁts under tﬁe -City’s new plan but others, particularly those 'hired after
1939, would not. |

78 Plaintiffs' attempted to revive fhe 1987 lawsuit in the circuit court of Cook County, but
the court ordered theﬁl fo interpose their elaime in a newly-filed complaint (this case). Once the
new case was filed, the City removed it to federal court. After the federal district court dismissed‘

the retirees’ claims (Underwood v. City of Chicago, No. 13 C 5687, 2013 WL 6578777, at *17 .
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(N.D. IlL Dec. 13, 2013)), the United States Couﬂ' of _Appeals for the Seventh Circuit affirmed
the dismissal of the federal clﬁims,— but remanded the matter to state court for a resolution of the
“novel issues of state law.” Underwolod v, City of Chicégo, 779 F.3d 461, 465 (7th Cir. 2015).
99  Back in state court;' the Cify filed a moltion to dismiss. The;'-plairitiffs’ third amended
complaint has claims for: improper diminution of pension benefits under the Illinois Constitution
(count I), breach of cor;tract (count II), esfoppel (count IIT), impairment of contract (count V),
“and equél protection and special legislation challenges to the City’s plaﬁ of gctibn (counts VI and
VII).! The parties and the courts have discussed the retirees as broken down into four subclasses:
(1) the Korshak subclass, made up of people who-retired‘ before December 31, 1987; (2) the
Window subclassl made up éf people who retired between January 1, 1988 and August 23, 1989;
3) subclass three, made up of people who retired on or after August 23, 1989; and (4) subclass
four, made up of people who were hired afier August 23, 1989

§ 10 ‘While the motion to dismiss was still pending and before the trial court entered a
judgment on the merits of plaintiffs’ clajm;c;, plaintiffs filed a motion for a preliminary injunction,

The trial court denied the sought-éﬂ:er injunctive relief. Plaintiffs appealed that rulilig and, after

examining plaintiffs’ claims insofar as they related to preliminary injunctive' relief,_\ife affirmed.

Underwood v. City of Chicago, 2016 IL App (Ist) 153613, 1] 32 (appeal denied, No_. 121498,
2017--WL 603503 (T1. Jan. 25,2017)). |

911  In resolving the motjons to dismiss, the trial court held that plainti{fs could not state a
claim on the 1987, 1997, or 2003 amendments under the Illinois Constitution’.s pension
protection clause because the s.ettlementsr on which the claims are based provided only time-

: lirhited benefits. The trial court did, however, hold that the members of the Korshak subclass, the

! Count IV was a claim for a due process violation under federal law. It was dlsmlssed in the
federal case and did not call for an answer from the defendants in this case.

3,
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Window subclass, and subclass three c'ould’ state a claim bas¢d on the 1983 and 1985
men@ents that did not contain the same limitihg language that the. subsequent amendments
did. The trial court dismissed the remaining clailﬁs, denied the plaintiffs’ métion for class
cerfiﬁcation, and made a finding that there was no just reason -td delay appeal of its judgment on
thé claims it dismissed _(Seé 1l 8. Ct. R. 304(a)). The retirees later filed a renewed motion for a
preliminary infunction, which the triai court also de'nied.

12 The case is ﬂow before the court on an intetlocutory appeal principaily {;,opc_erning the
propriety of the trial court’s ruling on motions to dismiss. filed bSr the City and the Fundé. The
-retirees’ renewed requesf for injunctive relief is also part of their appeal. |
713 - ANALYSIS

| 14 The trial couﬂ dismissed the reﬁees’ claims undef section 2-615 bf the Illinoi_s Code of
Civil Procedure. A section 2-615 moti.on to dismiss attacks the sufﬁcienéy ofa comﬁlé_iﬂt and
ra-ises the quésﬁo_n of whether a complaint étates a cause of action upon which relief can be .
granted. 735 ILCS 5/2-615 (West 2012); Fox v. Seiden, 382 11l. App. 3d 288, 294 (2008). All
welI—pleadéd facts m’th be taken as true; and any inféfences should be diawn in favor of the
nonmovant, anés V. Brown-Mafino, 2017 IL App (1st) 152852, 919. A s'_,ection 2-615 mgtion to
dismiss should not be granted unless ﬁo set of facts could be proved that Would entitle the
plaintiff to relief. Id We review the dismissal of a plaintiff’s claims de novo. Sandholm v.
Kuecker, 2012 TL 111443, § 55.

Y15 | | L. Pension Protection Clause Claims (Count I)

916 The pension protectioﬁ clause of the Illinois Constitution has béen the focus of
consideraﬁle public attention recently. As thc_é State, cities, and other publi’é employers attempt to

rein in their pension obli gﬁtibns and workers and retirees attempt to secure all the benefits they
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have been promised, many of thé disputes have made their way through our courts. The decisive
legal mechanism in many of these rcases has been the pension protectioh clause. See, e.g., In re ' :;".E
Pension Reform Litigation, 2015 IL 118585, 9 89.

€17 The pension pﬁtecﬁon clause of the Illinois Constitution étates that “[m]embersfﬁp in
any pensmn or retlrement system of the State, any unit of local government or school dlstnct or
any. agency or 1nstrumental1ty thereof, shall be an enforceable contractual relatlonshlp, the
benefits of which shall not be diminished or 11‘npa1red.f’ Ill. Const. 1970, art. XII1, § 5. The;
pension protectioh ciausé is intended to eliminate the uﬁcertainty that surrounded publid pension
benefits (People ex rel., Sklodowski v. State, 182 11. 2d 220, 228 (1998)) and to prév_ide pubtic
employees with a béSic protection againét the complete aboiiﬁon of théir rights or the_réduction
~ of their benefits aftér they have already embarked ﬁpoﬁ employment (Miller v. Retirement Board
of Policemen’s Annuity, 329 111. App. 3d 589, 597 (2001)).

918  A. Claims Based on the 1997, 2002, and 2003 Sefilements and Amendments

| 19 | Tﬁe retirees ar gue that they are entitled to “lifetime heélthcme coverage” “for each
annuitant class, as if best was during their partlc1pat10n ” For that to be the case, we would have
to find that the I111n01s Constitution’s pension protection clause (Iil. Const 1970, art. X1I1, § 5)
protected the benefit levels in the 1997, 2002, and 2003 amendments f’or life for any meémber of
any subclass that participatéd Iin the plan While the particular amendment was in effect. The
retirees’ argument for pénnanent coveragé on these terms has a s.igniﬁcant emphasis on the
Tllinois Constifution’s pension prbtection clause (Ill. Const. 1970, art, XTII, § 5). and the Illinois
Supremé Court’s decision in Kanerva v. 'Weem,f, 20i4 IL 11581 l,rso we begin there. However,
we ﬁn;i that neither the Hlinois Constitution nor the Kanerva decisiop f:xtend the settlements’

benefit levels to retirees beyond the temporal scope of those agreemeﬁts.
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20 The Illinois Supreme Court has interpreted the pension protection clause to protect not _
.only the retirement annuity itself from diininution, but instead has held that all of the benefits
flowing from one’s participation in.a public pension system are constitutionally protected.
Kanerva v. | Weems, 2014 11, 115811, 9§ 40. Incgluding, speciﬁcal_lj, health insurance subsidies. /d.
at 141, 57. | . |

ﬁ[ 21 The retirees here maintain thq.t their situation is the same as the retirees in Kanerva. They
are part" of a. qualifying pufalic penSion system. Their healthcare subsidies have come froiﬁ their
participaﬁon in that system; Their public employer obligated itself to contribute to the cost of
their healthcare. And, therefore, the City’s plan to cease making healthcare cqntributions in
accordance with the 1997, 2002, and 2003 ameﬁdrriel_lts is uncoﬁstit-utional.

922 However, the plaintiffs here are not in the same' situation as the retirees in Kanerva. In
that case, the healthcare éubsidies were an open-ended obligation of the State, bestowed on the

' emplqyées without condition, The same is not true here. In this case, the benefits that the retirees
are tr_ying to-protect were conditional benefits that have since expired.

123  In 1987, the City sought to stop paying for retirees’ heaithcare co.verage and initiated
Ieggi action in order to- get a declaration of the parties’ rights a;nd obligations. The result was that
a settlement was r.eached in 1989 and extended in 1997 and 2003 to offer subsidies and coverage,
~ but eac.h' settlement con_taiﬁed an expiration date. The last amendment obligated the .City ur;til
June 3b, 2013 only and expressly provided that the City’s obligations under that settlement
terminated at that pOint. That was what the parties agreed upon and thé Generél Assembly
adopfed. | _

124 As we explained when we affirmed the trial court’s decision to deny the injuncﬁve relief

~ sought by the retirees, the settlements and attendant amendments did not create lifetime benefits
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because the beneﬁté came with an _expiraﬁdﬁ date. Underwood v. Cz’ty of Chicago, 2016 1L App .
(1st) 153613, 923, 9 27. The expiration date was embedded in the benefit itself, and the benefit
does not endur;e beybnd the expiration date by application of the pension protection clause.
Emﬁloyees that began to participate in the retirement S};stem in 1989 forward, like those already
B enrolle‘d; were vested with the rights provided in the amendment in effect when they became
employed and subsequent amendments enacted during their employment, bﬁt they never had any
contractual, statuto;y, or constitutibnal coﬁhﬂ@enf that benefits at those levels would become
bermanent or extend beyond the contract’s ovklrn term. Therefore, no member of any subglass can
' state é cause of action under count [ insofar as the claim is based on the 1989, 1997, or 2003
settlements.
125 The pensioh' prO‘_tection clau_se cnables émployées to “lock in” pensioﬁ rights that exist
‘when they become emﬁloyéd or those that spring up tﬁereafter during their employment. Bosco
V. (;’kicago Transit Authority, 164 F. Supp. 2d 1040, 1056 (N.D. ill. 2001). All that the
employées here could lock in during the arﬁendﬁegt periodé was the City’s obligation to provide
héalthcaré benefits ds expressly proﬁded folr and conditioned by the statute. The scope of the
pension protection clause’s application is “governed by the actu‘a.lrterms.of the contract or
pefision.” Kerner v. State Employees' Retivement System, 72 11L. 2d 507, 514 (1978) (citing 1970
Consf., art. XiII, sec. 5, Constitutional Commentary, at 302 (Smith-Hurd 1971)). The time |
limitatidn here was a condition of the employment telationship to which tho#e employees
‘consented. See id. There was never any contracival or statutory commitment by the City tb |
' Vl ~ provide the benefit levels in the amendmcnté beyond the Iife‘ of the amendments themselves. And
without a contractual or statutory commitment to create benefit, there is nothing that the

pension protection clause can protect.
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bl é6 While the pensron protection clause guarantees the vested rights of a public employee as
provrded in the contract that defines a participant's retn‘ement system membershlp, it does not
change the terms of that contract or the essential nature of the rights it confers Matthews v. . ;
Chzcago Transit Authority, 2016 IL 117638, 9 59. The retirces’ argument is that they are entitled
to benefits on the best terms that were ever prov1ded to them, without regard to the limitations
Vthat encumbered those beneﬁts Such an 1nterpretat10n would be an unwatranted éxtension of the :
pension protection clause that would enable the clayse to create and define benefits rather than
protect existing ones. A right cannot be protected if it does not exist. ﬁere, the retirees have no
enduring right to the benefit levels in the 1989, 1997, and 2003 amendments that the pension
protection clause could possibly protect.

127 Thereis nothing in the Illinois Constitution or in any statute or precetient that prohibits
the legislature from attaching conditions to the receipt of a statutory benefit, such as the limited
time period here. To the contrary, where the legislature granis aright, it is free to deﬁne the
| pararneters and application of that right. Kaufinan, Litwin & Feinstein v. Edgar, 301 IIL App 3d
826, 831 (1998) There is nothing to prohibit the legislature from granting a privilege for a
limited period of time or from incorporatjng an expiration date into an amendment. Inre Petition
Jor Detachment of Lland from Morrison Community Hospital District, 318 Ill..App. 3d 922, 930

(2000). This. is especially true where the statute merely codiﬁed the parties’ own agreement. The

pension protection clause does not affect the contours of the rights themselves-—that is for the

General Assembly to delineate when it grants benefits in the first instance.

728 After Kanerva was decided, our Supreme Court also explained that the pension

nrotection clause does not present “an obstacleto a contractual provision that permits subsequent

modification of public retirement benefits.” Matthews, 2016 IL 117638, 9 66. Thus, importantly,

10
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“Whére a public employee becomes a member of a retirement system under a statute that i
includes a.provision which may operate fo deny him benefits in the future, that provision does

not becdme an unconstitutional impairm_ent of his retirement benefits because he agreed to it as é.
condition of his membership in the system.” /d. at ] 61. That means that Where a benefit is
conditionél Wheﬁ conferred, the pension protection clause does not opefate to remove the
(_:on'dition. And parties aré free to contract for benefits, including temporary ones. See id. at § 66.
129 All of the fOrggoing analysis is a long way of saying thaf no retiree can state a claim for
healthcare cové'rage as it was provided ﬁnder the time-limited amendments under count I of the
third amended complaint. When the amendments expired, the benefits granted therein expired.
The pensioh protection clause does not give the retirees lifetime coverage in the manner that the
coverage cxisted unde_r the améndments, and the expiration of those benefits ié not a diminution
or impairment of aﬁy protected. benefit flowing from participation in a public pension system.

$30 B.Dothe Retirées; Have a Claim for Any Enduring Benefit and How is the Benefit
- ' ' Defined? _

931 Our l'ftold.ing t.hat the 1989, 1997, and 2003 amendments do not create lifetime covei'age

under the pension protection clause is not the end of the analysis. Before those amendments were

énacfed,-the parties agreed upon and the General Assembly adopted healthca;e benefit plans in

1983 and 1985.that‘ contained no such limitations. The benefits conferred ﬁnder those _ |

amendments are unconditional healthcare benefits commensurate with the benefits providgc_l by g
- the statut_é covering the retirees in Kanerva—and they cannot be dixninished. '

132 Altho.ugh‘ the issue is c;ssentially moot for the Korshak and Window subclasses, the trial

court held that the members of subclass three could state a claim under count I for benéﬁts based

on the 19!.33 and 1985 amendménts under the pension protection clause. The trial court, however,

held that the m_embérs of subclass four could not state a claim-under count I for benefits based on

11
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the 1983 and 1985 amendments because they began participating in the retirement system during

the oper'ative period of the 1989 settlement and, thus, were subject to its expiration and left with
nothjng.- | |

| 933 Theidea contemplated By the porties ubon settling the 1987 Korshak litigation was that
the parties would continue to negotiate during the settlement period and, if they could not resolve
their issues by the end of it, the parties would be restored to their pre-settlement positions and
litigation eould (and assuredly would) resume. The_result is that when the settlement_ expired, the
parties’ rights and obligations returned to the status existing when the 1987 litigation began.
Under the 1983 and 1985 amendments, employees were given an 0pen-ended unconditioned
fixed-rate subsidy for their healthcare coverage, and those beneﬁts hke the ones offered in

Kaherva, are protected. When the 1987 litigation was settled '(p_ut onr hold), no one ever o

anticipated, and there is no legal basis to conclude, that once the settlement expired, the City’s

obligations would be terminated as a matier of law,

_ 1T 34 Inthe 198 9-settlement, the parties agreed to “negotiate in good faith toward achieving a

~ permanent resolutioo of this dispute™ until the end of the set_tlement period and that “[flailing
agreement, the parties shall be restored to the same legal status which existed as of October 19,
1987 **.*_.”- When no permanent solution was reached by 1997 and the Ctty fried to terminate the
plan unilaterally again, the case ended up before this court where we held that “under the express

terms of the settlement agreement, the [retirees] are entitled to reargue the claims originally

asserted” in the 1987 case. Ryan v. City of Chicago, No. 98-3465, at p. 7 (Rule 23 Order June 15,

2000).
935 It was not until the 200_3 settlement was executed that the parties agreed that the City

would have the unilateral authority to end the program entirely, meaning that all persons that

12
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participated in the retirement syétém beforé that ;greement was executed still maintaineda
 vested right io the unconditional 1983 and 1985 amendments. Therefore, the fetireés in subclass

- four that began to participate in ‘tﬁe retireﬁlent’ system before the 2003 settlement was executed 7

have a claim under count I based oﬁ the 1983 and 1985 amendments under the pension

pr01~:ecti01.1 clause.

936 For the first time iﬁ the_2003 agreement, the paﬁieg agreed that, at the expiration of that | @

agreement, “the.City may offer additional healthcare plans at its own discretion and may 1ﬁodify,

amend, or teﬁninate any of such addiﬁonal’ healthcare plans at its solej diécr&ion.” So fo-r the first

| time in 2003, the City obtained the requis{ite-legél authority and put any new entrant to the
.i'étirement system on notice that, if and when the time-limited 2003 plén was terminated, j:here '
would be no Mer coverage at all. And because of the pensioﬁ protectidﬂ clause, such a
promulgation can only be applied prospectively to employees whose participation in 1;he sy'ste-m
begins thereafter. | |

437  Even those retirees that began partic_ipating in the system after 1989 still had vested rights
in the 1983 or 1985 amendments. The post-i989 participants did ﬁot Sta.ft under a benefit plan
that said a/l healthcare beneﬁté would expire at the end of the settlement periqd. They— started on -
a time-limited plan whichl stated that they wduld be reinstated to thé pre-settlement sfafus quo at@
the time me settlement éxpired. The seitlements never expressed that future annuitants were to be
. treated. différenﬂy or f)recluded_ from also reverting to the pre-scttlement s._;catus quo. When the

| 20037 settlement éxpired in 2013, the rights of employees ';Nhose ﬁdrtibipaﬁon started before the

2003 settlement was executed mérely reverted to the status eXisting when the Korshak case was

- filed in 1987. So, being back at that point, the'City is obligated to those reﬁrees under the 1983

and 1985 amendments.

13
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this expands the covered group to all those who started by mid-2003, but actually should include all those whose participation (i.e., hiring) began by the june 30, 2013 expiration of the Agreement., and we disagree that all that was protected was the statutory subsidy.
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938 When the case was before us for a review of the denial of a motion ‘for a preliminary
injunction, our main inquiry was into -Whethef the 2016 benefits were a sufficient substitute for
the 1983 aﬁd 1985 levéls. Underwood, 2016 IL App (i st) 153613, 4 26. Our rev.iew at that point
was also whether the trial court abused its discretion in denying the preliﬂﬁnarjy injunctive relief.
- Id. The fact of the matter is that the 1_983 and 1985 amendments offered healthcare benefits wi;ch
no strings a_lttached. The settlements a;cted as a substitute for those benefits on an interim basis -
-and did ﬁot diminish them, but in fact, enhanced them. See id. at § 25-26. However, when the
settlements ceased to operate as a maiter of law, the retirees still had the 1983 and 1985 beﬁeﬁts
to fall back on—benefits that cannot legally be diminished.”
739 V The next question then is what is the “beneﬁt” that is actually protected? Qe United
State Court of Appeals for the Se.v.enth Circuit alluded to this question in its opinion remanding
- the case to -staté court, :
“Thg:re is, moreover, a potentially important question that the pe.lrties have 7
not addressed: What ‘benefits’ does the Pensions Ciause protect? Plaiﬁtiffs
assume that it covers in-kind benefits such as health care, no mattér the cost to the
employer. Yet pénsions promise a particular amount of money (for defined-
benefit plans) or the balance in a particular fund (for defined-contribution plans),
not a particular qua_tntuin of buying power. If the cost of automobiles, food, or
health care riées, the VPen‘sions Clause does not require the state to -supp'lement

- pensions beyond the promised level. A parallel approach for health care would

imply that the Pensions Clause locks in the amount of the promised subsidy but

2 In dicta in our opinion affirming the denial of preliminary injunctive relief, we imprecisely
stated that subclass four had “no ascertainable claims to lifetime healthcare benefits.” Underwood, 2016
IL App (1st) 153613, § 23. However, as alluded to in the preceding sentence of that opinion and
encapsulated the opinion as a whole, our review concerned the interim seitlement agreements, which we i
reaffirm today did not create any right to lifetime coverage. ;
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does not guarantee a particular level ef medical care. Kanerva inipli_es as.much by

saying that the state's contributions 1o health-insm:ance premiums are the

protected benefit.” (EmphaSIS in orlgmal) Underwood v. City of Chzcago, 779

F. 3d 461 463 (7th Cir, 2015).
We hold that the pension protection clauee protects the latter—the fixed-rate subsidy itself.
Whetl the benefit at issue is a defined subsidy, the clause protects the pensionef; s right to that
contrlbutlon at that spemﬁc level. The recipients get what the statute or contract that grants the
right expressly says they get. Matthews, 2016 1L 117638, 9 59, 1 66. .
7140  Under the 1983 amendment, the City is obligated to pay towards its retirees’ _healtheare

.$55 per month for non-Medjcare-eligible Vretirees and $21 per month for Medicare-eligible

tetirees). 11l Rev. Stat. 1983, Ch. 108-1/2, par. 8-167.5 (eff.- Jan.12, 1983). Under the 1‘9’85.
amendment, the City is obligéted to pey $25 per month for its municipal employees and laborers
and retirement board employees. Ill Rev. Stat. 1985, Ch. 108-1/2, par. 11-160.1 (eff. Augl6,
1985). The retirees contend that the pel-lsion protection clause should be eonsidered to protect
tﬁeir abstract right to“healthcare ceverage.” But that is not what the Tllinois Constitution
provides. The pension protection clause protects a specific tangible'beneﬁt that cannot be
diminished or impaired. See Kanerva, 2014 1L 115811, 38, 4 57.1t is the subsidy itself that is
protected. Undet‘ count I, the peltsion protecﬁon clrause protects the benefits in the 1983 and 1985
amendments for eny retiree that began participating in the retirement system before the 2003 :

- settlement was executed. The 1983 and 1985 amendments represent the highest level of benefits

to which the retirces ever had an enduring right. For the reasons set forth in section A above, the

pension protection clause entitles the retirees to nothing more.

| 41 ' C. Statute of Limitations and Juﬁsdictior}
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Y42 Inthe trial court, the City maintained that 'aI} of the retirees’ claims under the 1983 and
1985 amendments are barred by tﬁe. stafute of limit.ations. At least one of the retirement funds
" joined in this argument. This argument applies to our previously-expressed hold.ing as it
challenges whether any of the retirees, but particularly subclasses three and four, can state a
claim based on the 1983 and 1985 amendments afier the passage of so much time. The City and
the Funds contend that the retirees’ claims under the 1983 and 1985 amendments are contract-
based, and even with the application of the pension protection clause, are subject to and bé.rred
by the 10-year stafute of Iimitatiéns for contract claims (735 ILCS 5/13-206 (West 2012)). The
trial court ruled that the stafute of limitations issue was moot as o the Korshak and Window
subclasses because the parties héd agreed upon some form of coverage that the éity would
provide for -those members. The trial court held that as for subclass; three, there was a question of
fact about when tﬁe members discovered their injury under the &iscoirery rule, so it denied the
City’s motion to dismiss in that regard. Then the court held tflat as for subclass four, they had no
claim for relief in any event, so it waé unnecessary to address the applicability of the statute of
limitations for those méinbefs. We hold that none of the claims made under count I of the third
amended complaint are time-barred.
943 The parties agree& in the 1989 seitlement that “failing agreement” on a “permanent
resolution of this dispute” théy would be restored to their same legal statﬁs,a_s it existed on
October 19,A 1987. The parties nevef reached a permanent séluti;)n. Then, wheﬂ the City tried to
~ ﬁnilaterally end the prégrani again, we héld- that the fetirees afe “entitled to reargue the claims
originally as_serted” in the 1987 case. Ryan v. City of Chicago, No. 98-3465, at p. 7 (Rule 23
Order June 15, 2000). The 2003 settlement agreement again put off a judicial resolution of the

suit, tolling the limitations period by agreement and once again expressly reserving‘ the retirees’

16
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rights to pursue their claims for permanent coverage. The parties continued to settle for i)eriods

ﬁp until 2013 (and really until 2017) when, still having not arrived at a permanent solution, the

- City terminated its healthcaré plan. The limitations .per_iod never expired for the retirees’ claims.

| 944  The trial court applied the limits attached to the post-1987 settle_menﬁ against the retirees,
but did not give the retirees the benefit of the favorgble terms of those same agreements—such‘as
that the retirees always reserved their rights and that the péﬂies would return to their pre-
litigation ijosifions when the settleménts expired. It is also important to note that the settl.ements
were originally between thé Funds and the City, but they weré imposed on the retirees because |
the agreements were alWays underétood to simply delay a judicial resolution on the merits unless
the parties could agree on an enduring solution,

45 A caﬁse of .acti;)‘n accrues, and the limitations period begins to run, when the party
seeking relief knbws or reasonably should know of its injury andvthat it was wfongfuliy caused.
F elz‘mez'_er v, Feltﬁeier,‘207 Il.I. 2d 263, 285 (2003). Because there was never a permanent
solution and Becausé the City did not end its healthcare céverage until Ja.n_uary 1, 2617, the
retirees’ claims are not time-barred. Eversf_timé'the City aﬁempted to terminate the healthcare
i)lan, the retirees promptly instituted legal ar..:tioln and did so successfully until the City relented
and entered info a new éettlement. In addition, and while the rights invoked by the retirees were

: initiélly grantgd'by contractual settlements, under count I of their third amended complaiﬂt, the

retirees’ claim for relief is a facial challenge to thé constitutionality of the City’s action based on

the pension protection clause. The benefits are constitutionally pr{‘)te_cted from diminishment.

Any inact:';or_llon the part of the retireels was a result of the City’s inducement throug_h settlements

and their justifiable reliance that when the settlements expired they would be entitled to revive

their claims for coverage.

17
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746  The Funds argue that we lack jurisdiction to consider the applicability of the 1983 and
1985 améndments to the Korshak, Window, ahd subclass _fhree subclasses, This argument is -
based on the fact that the trial court held that those subclasses could state a claim based on the
1983 and 1985 amendments and, therefore, demed that portlon of the motions to dismiss. |
However, the claims under count I of the complaint that relate to subclass four were dismissed in
their entirety, and we have jurisdietion to review the dismissal under Iilinois Supreme Court Rule i
304(a). The Korshak and Window subclass members’ claims are essentially moot as the parties |
have settled. So, subclass three remains, but our application of the law to the dispute between the
City anci subclass four necessarily touches on the rights of subclass three.

147 e II. Contract and Estoppel Claims (Counts II and III) |

948 Aeide from the constitutional claims based on the peneion protection clause, the retirees
argue thatthey a:re‘ehtitled to lifetime eoverage based on a contract or estopioel theory. Count II
of their third amended complaint is for common law breach of contraet and count Il is for
common law estoppel. As we explained above, any persoﬂ that entered the retiremeet system
before the 2003 settlement went into effect does have lifetime coverage under the pensmn
protection clause uTherefore the only important i 1nq111ry remmﬁmg is whether the retirees are
entitled to the benefit Vlevels they claim they are entitled to as a result of any of the r_emaining_
theories set forth in the operati‘}e cofnplaint.

949 | The trial court dismissed the retirees’ contract claim on the basis that they failed to attach
any eontraci: to their compleint. The trial court also indicated thai; the City of Chicago Annuitant
Medical Beﬁeﬁts Plan Handbook was insufﬁcient Ito support a claim for breach of contrect
because the handbook contaies no promise or offer for lifetime healthcare coverage. Moreover,

and as we noted in our opinion affirming the denial of the retirees’ motion for a preliminary

Bt B R L B s e e e e 4 e e e e P
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injunction (Underwood, 2016 IL Appl (1st) 153613, § 26),the handbook expressly stated that

coveragé would terminate “the date Vthe Plan is terminated.”'.There are other references to |
- coverage bei_n.,t;‘terminated iﬁ the annuita:qt handbo‘ok,- and the retirees éaﬁﬁot pointr to anything in
the handbook or in any other document thatréonvey-s an offer or brorrﬁse that would obligate the ;
~City to prov1de lifetime coverage much less to provide coverage at any part1cular beneﬁt level.

1 50 011 appeal, the retlrees focus thelr argﬁment concerning theu' contract claim on the statuie
of frauds. Seemingly backmg away from previous positions that there was an oral agreement for-
this life_time contract, the retirees argue that the handbook and some ;:)the? written

communications are sufficient. But again, none of these communicéﬁons_contractually obl'igate _
- the City to provide lifetime benefits. Inc'leed,'since. 1987, the City has had an eye 'to\&ards ending
~ the plan and has been very careful about expressing the limitations on the coverage it hasg
prov1ded There is no documentary evidence to support the retirees’ claim. for healthcare
coverage for life on a contractual basis and its reliance on oral assurances is misplaced because
lifetime contracts must be in writing (Mclnerney v. Charter Golf, Inc., 176 111, 2d 482, 490-91
(1997)).
951 As for the retirees” estoppel claim, the al]egaﬁons in the operative compl;etint itself are
wholly insufficient. But the tetirees’ argument is that the City is 'estbiaped from changing or ‘ :,é
terminating céverage because the City issued benefit handbooks and held pre-retirement - ‘ 4
seminars. Tﬁe retirees contend thét the Cify is estopped from chang-i'ng a retiree’s cdverage toa
 level below the highest level during a retiree’s participation in the fetiremeﬁt'system. In order to
apply equitable estoppel againét a mﬁm’cipality, a plaintiff mﬁst plead specific facts that show:
(1) an affirmative act by either ;Lhe municipality itself or an ofﬁcial with express authority to bind

the municipality; and (2)Areasonab1e'reli-ance upon that act by the plaintiff that induces the
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plaintiff to detrimentally change its position. Vaughn v. City of Carbondale, 2016 IL 119181, |
48. The retirees have failed to plead or even support an argument with facts to support such a
claim. | | o -
9 52 Moreover, s.ince we have already held that the retirees are entitled to coverage under the
amendlﬁents fnhat remained intact, the only issue to address is the level of benefits that the ‘
retirees claim they are entitled to because of estoppei. But.the retirees point to nothing at all to
‘show they were promised a partlcular benefit level, especially for life. And any rehance on the
1989, 1997 and 2003 settlements would not be reasonable because those agreements expu'ed by
their own terms and could not support a claim for lifetime coverage at those levels. The retirees
| have also pivoted to an apparent authority theory, suggesting that because presenters at seminars
~ told fhem th'ey:would have lifetime coverage, they-have a claim for estoppel. But the retirees fail
to allege how the i)resenters might have been authorized to bind the City io a commitment fo
lifetimé coverage (especially at any particular benefit levte, and aiaparent authority is not enough .
tobind a .rnﬁniéipal'it.)r, actual authorify is required (Patrick Engineering, Inc. v. City of
Nap'er;ille, 2012 IL 113148, § 40). | 7
153 III. Remaining Constitutional Claims (Counts V, VI, VII)
154  The retirees interposed a claim in their third amended complaint that the City’s plan
impemﬁséibly-impairs a contract and they have also lodged equal protection and special
legislation challenges. |
55 The contracts clat}se providés that the govemmenf cannot pass laws that impair the

obligation of contracts. Iil. Const., art. I, § 16. To determine whether a law impermissibly

Koo v e e aal 4

impairs a contract, we examine: (1) whether there is a contractual relationship; (2) whether the

law at iséue impairs that relationship; (3) whether the impaiﬁnent is substantial; and (4) whether
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the law serves an important public ,purpo‘se. NiSsqn North Amefica, Inc. v. Motor Vehicle Review
Board, 2014 11, App (1st) 123795, 9 37. The retirees do not de\.relop any argument about the

- distnissal of this claim in their appeal, so the claim is forfeited. Ill.. S. Ct. R. 341(h)}(7)(eff. Jan. 1,
2016) (points not arguéd on appeal are forfeited). The contracts clause does not fit the case. For
one example, the contract between the parties, the settlements at issue, expired by their own
terms, not any government action. An}il;low, as pled, the claim fails because the allegations, if
proved, would be inéufﬁcient to support a claiin for any violation of the contracts clause. The
retirees gann(')t state a ciaim on count V bf the thifd am:ended gomplaint. |

- 956 Asfor the retirees’ equal protection ar.lc_lrspecial legislation challeﬁges, those types of
challenges are judged by the same sténdard. General Mofors Corp. v. State of Hlinois Motor
Vehicle Review ﬁoard, 224 111. 2d 1, 30-31 (2007). Both focus on whether a law treats éirrﬁlarly :

situated individuals differently. Jd. The constitutional guaraﬁtee of equal protection requires that |

the government treat similarly situated individuals in & similar manner. American Federation of

State, City, Municipal Employees MFSCME),I Council 31 v. Stéte, Department of Central

- Management Services, 2015 IL App (1st) 133454, 4 30. Similatly, the Illincis Constitution
~ provides that the General Assembly cannot pass special lawé ‘when a general law is or can be
made applicable. /d. at §31; IL. Const. 1970, art. IV, § 13. This means thét the General
Assembly is prohibited ﬁoﬁ passing laws that confér a special benefit on a select group to the
exclusion of others‘ that are similarly situated. Best v. Taylor Machine Works, 1;79 111 2d 367,
39 1 (1997). | :
9 57 The retirees argue that the City’s plan violates the constitution because it discriminates
among retirees based on when they retire. That claim, however, haé nothing to do with the

benefit levels themselves and, because of our holding on the pension protection clause issue, the
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level of benefits is the rétirees’ only.outstanding grievance; Our holding on other issues results in
none of the retirees being treated differently based on the date of reﬁremgnt—mﬂley are all entitled
to the same ﬁxed-fate éubsidy based on when they entered the retirement system. Therefore, the
retirees cannot state a claim on count VI or VII of the third amended complaint. As we have
noted, the City has agreed separately to fund some portibn of the Korshak anleindow subclass
mémbers’ healthcare coverage. This opinion merely speaks to what the CitSr is constitutionally |
obligated to provide. it, of course, may provide other benefits by agreement, as it did for a
number of years under the 1989, 1997, and 2003 time-limited settlements. |

958 : IV, Injunc_:tive Relief

959 The retirees include arguments about injunctive relief in their brief on appeal. They were
attempting to preserve the status quo at the end of 2016 so that the City’s plan to terminate
coverage entirely could not go into effect. We addressed the retirees’ requests for injunctive
relie_f on motion® and, because the end of 2016 has élready arrived, the fetirées_*’ request for

' | | injunictive relief is moot. Moseley v. Goldstone, 89 111, App. 3d 360, 365-66 (1980).

160, S _ V. Conclusion

ﬂ 61 | To summarize our holding, the settlementsvthat held the 1987 Korshak litigation in
abé_yande from 1989 until 2013 have no enduring effect. The i)ensidn protection clause does not
protect any term of those settlements because the settlements expired by their own_'terms as the
parties agrégd upon. However, the pension protection clause locked in the 1983 and 1985 ﬁxed—
rate subsidies for any empl.oyee that began participating in the system by the time the 2003
settlement was éxeCuted. Up until that iaoint, all annuitants retained the rights that an annuitant
had before the 1987 Iitigaﬁon began. Among those righfs was the right to a fixed-rate subsidy

that, under the Illinois Constitution, cannot be diminished or impaired for those emp'_lbyees

- * On December 7, 2016, we denied the retirees’ motion for an injunction.
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i

already in the system.
9§62 Theréfore, we é.gree with the trial court that the inembérs of subclass three cén state a
claim on count I based on the 1983 and 1985 amendments, but we hold that the merr.lbers"of

subclass four that begaﬁ participaiing in the retiremeht- system before the 2003 settlement
became 6perative also have a claim under count I.

963 None of the retirees have a right to lifetime coverage based on contract, estoppel, or any
constitutional theory ofher than the pension protection clause. Similarly, noﬁe of those other |
theories ehtitle the retirees to a benefit 1é§él greater than that provided by the 1983 and 1985
amendments.

-1I 64 Vt)n remand, the courf will have to find a workable solution to ;':lddress how the subsidy.
will be funded as the éourt already indicated it would do for subclass three unde;' the 1983 and
1985 amendments. Now, the court will need to include any participant in the system before the
12003 settlement was execufeci into that matrix in accordarice with this opinion. |

165 ‘The result here will predictably leave both sides unhappy. The retirees have intimated
that the 1983 and 1985 fixed-rate subsidies are insufficient because the amount of the benefit
covers little of their ever-rising healthcare premiums. On the other hand, the City has been |
boastful of its heretofore success in eliminating the retiree healthcare plan altogether, and its
interest in the badly—'neéded financial savings from elimi_nating the program is legitimate. 7
However, after 30 years of litigation and millions of doliars spént, the result comiaelled by the
appliéaﬁon of our constitution, statutes, and precedent is that_the retirees are entitled to lifetime
healthcare covefﬁge, albeit at mode.st levels—a_. result that should, but unlikely will, put an end to
hostilities. |

166  Accordingly, we affirm all but the trial court’s ruling that the members of subclass four
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have no claim whatsoever under count I. Instead, we hold that any retiree that began
participating in the system before the 2003 settlement was executed has a claim for relief based

on the 1983 and 1985 amendmk_:nts by operation of the pension protection clause.

167  Affirmed in part, reversed in part, and remanded for further proceedings consistent with _

\.

this opinion.
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