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Plaintiff-Appellants, City of Chicago retirees, move this court under Rule 302(b)
to grant direct appeal of the City of Chicago Retirees’ healthcare claims presently
pending on interlocutory appeal of the Circuit Court denial of preliminary injunction, an
associated appeal (regarding the accuracy of health coverage premium charges)®, and a
pending case in the Cook County Circuit Court, Chancery Division over the City’s
actions to phase out and terminate the healthcare benefits at year end.

A. Background History and Status of the Cases Below.

The City of Chicago has provided retirees medical benefits since before 1980.
The City provided the Plan to annuitants of its four Annuity and Benefit Funds, under
agreements under which all subsidized retirees as lifetime benefits.

As we previously presented to this court, as amicus curiae in Kanerva v. Weems
addressing State retirees’ retirement healthcare claims, this litigation was first launched
by the City’s 1987 City v. Korshak lawsuit challenging its retiree healthcare obligation.
Circuit Court Judge Green dismissed the City’s claims and upheld the Contract and
Estoppel counterclaims for participants’ retiree healthcare. The case was tried in 1988,
but settled by interim settlements, the last expiring June 30, 2013; but all of which
explicitly preserved Participants’ rights to revive the City retirees’ claims to lifetime
healthcare entitlement under the subsidized “City of Chicago Annuitant Medical Benefit
Plan.”

Rather than negotiate further for a permanent resolution, the City declared its

! Participants appealed an issue arising under the Settlement to the Illinois Appellate

Court, First Judicial District, No. 15-2183. In that pending case, Participants effort is to

audit post June 30, 2013 charges (because the Settlement audit and reconciliation process

had shown overcharges in every year of the Settlement, with more than $51 million in

refunds to retirees). The issue in that Appeal and its connection is fully described below.
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intention to “phase out” and end retiree healthcare by the end of 2016. App. No. 15-
3613, Record on Appeal, C 173, May 15, 2013 Letter, triggering this litigation by
participants, current and future City annuitants.

Participants’ most recent efforts to revive the claims in 2013 were initially
blocked by the Circuit Court’s refusal to revive it within the Korshak case; requiring the
retirees to file their Medical Benefit Plan entitlement claim as a new complaint in a new
case. When Plaintiff Retirees filed the new complaint (Underwood et al v. City et al.
13CH17450), the City removed the matter to Federal District Court, which dismissed the
case, wrongly predicting this court would rule that retiree healthcare benefits are not
protected by our Constitution’s “Pension Protection” clause, Underwood v. City of
Chicago, 2013 U.S. Dist. LEXIS 174455 (N.D. Ill. Dec. 13, 2013), dismissing the class
certification and injunction motions as moot.

Plaintiffs immediately appealed. The Seventh Circuit stayed the case pending this
court’s Kanerva decision, and denied our request to refer the issue to this court. When
this Court issued its decision in Kanerva on July 3, 2014, the Seventh Circuit thereafter
vacated the dismissal of the Illinois claims, and remanded the matter back to the Circuit
Court of Cook County.

Back again in the Circuit Court, Participants sought class certification and
preliminary injunction against the City’s declaration of substantial additional premium
increases beginning January 1, 2016. Declaring that it would deal with the case in a
“linear” fashion, the Circuit Court deferred Plaintiffs” motions, preferring to first deal
with all of the City and Funds’ motions to dismiss. On December 3, 2015, Circuit Court
Judge, Hon. Neil H. Cohen refused to afford either law-of-the-case or any deference at all
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to Judge Green’s 1988 Korshak ruling, which had upheld the contract and estoppel claims
for participants. Ex. 3. Judge Cohen upheld our Constitutional count (recognizing
Kanerva, but ruled that the terms of the protected benefit were not appropriately defined
on a motion to dismiss, leaving them for a future determination), but dismissed the
contract and estoppel counts with leave to amend. Judge Cohen then, on December 23,
2015, denied participants’ request for a preliminary injunction, in his view, contrary to
Kanerva, that the “Pension Protection Clause” protects only what the Pension Code

requires and is determined by one’s retirement, rather than hire date,? ignoring this

2 Judge Cohen: Underwood v. City of Chicago 12-23-15 Tr., (Pages 133:10 to 136:7)
133
18 So it's clear to me that the parties
19 who were -- who are covered under the 1983 and 1985
20 amendments is every retiree who retired prior to
21 August 23rd, 1989, and those are the ones who have
22 the lifetime benefits to be supplied by the City;
23 that the City -- another discussion -- does not claim
24 that they're not going to give. They claim they
134
1 don't have to, but they claim they're going to, so --
2 as | understand their position.
3 But everyone after that date, per my
4 ruling, is covered by the 1989, the 1997, and the
5 2003 amendments to the Illinois Pension Code, which |
6 said at page 11 were time limited at creation. ...

20 So that's why | found that although

21 Count 1 does state a cause of action for everyone,

22 August 23rd, 1989, and before, who retired that

23 date, it does not -- it does not state a cause of

24 action for declaratory relief as to obligations under
136

1 the '89, '97 and 2003 amendment.

And see December 23, 2015 Tr. at 215-219 (limiting the protected benefit to just the
Pension Code’s explicit obligation to finance the Funds’ subsidies, rather than the
healthcare benefit actually provided annuitants by the City).
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Court’s specific declaration in Kanerva v. Weems, 2014 IL 115811, that:

140 Although some of the benefits are governed by a group health insurance
statute and others are covered by the Pension Code, eligibility for all of the
benefits is limited to, conditioned on, and flows directly from
membership in one of the State's various public pension systems. Giving
the language of article X111, section 5, its plain and ordinary meaning, all
of these benefits, including subsidized health care, must be considered to
be benefits of membership in a pension or retirement system of the State
and, therefore, within that provision's protections.

154 Defendants observe that health care costs and benefits are governed by a
different set of calculations than retirement annuities. While that is
unquestionably true, it is also legally irrelevant. The criterion selected by the
drafters and approved by the voters is status based. Whether a benefit
qualifies for protection under article XII1, section 5, turns simply on
whether it is derived from membership in one of the State's public
pension systems. If it qualifies as a benefit of membership, it is protected.
If it does not, it is not. How the benefit is actually computed plays no role in
the inquiry.

Kanerva, at 140 and 154.

Participants thus filed an Appeal of the denial of the preliminary injunction,
currently pending in the First District (Docket No. 15-3613). The Circuit Court clerk’s
office took a remarkably long time to assemble the record. Our opening brief was filed

on March 11, 2016. The City after multiple requests to extend its briefing time, filed

11 What I'm saying is that by
12 providing -- ....
the
15 City of Chicago annuitant healthcare plan ....to people
17 based solely on their being annuitants or
18 participants in the plan, you're stuck with it for
19 life. Yes.

3 THE COURT: Providing the tax levy is
4 what the City did per the statute, '83 and '85.
5 MR. KRISLOV: Per the Pension Code
6 statute.
7 THE COURT: Yeah, well, isn't that
8 what I'm stuck with?
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their Response on April 15, 2016. Our Reply brief is due April 22, 2016.

In the Circuit Court, Plaintiffs filed a Third Amended Complaint January 13,
2016. The City and Funds obtained extensions and filed motions to dismiss on or about
March 21, 2016, and Plaintiffs filed their Response on April 13, 2016. The court advised
that if we want oral argument it will take much longer to get a resolution.

Despite the Circuit Court’s statement that it would be inappropriate to define the
terms of the protected benefit on a motion to dismiss, nonetheless the court on March 3,
2016, granted the City’s motion to clarify the dismissal ruling, “clarifying” that all that is
protected is the City’s Pension Code’s explicit obligations strictly construed; rejecting
our assertion that the benefit to be protected is the “City of Chicago Annuitant Medical
Benefit Plan”, under which the City is the actual provider, and participants’ eligibility is
conditioned on and flows directly from being an annuitant in one of the City’s four
retirement Funds.

Plaintiffs” core claim is that the Constitution protects a benefit provided by a
public employer to persons whose entitlement is conditioned on and flows directly from
one’s participation in one of the employer’s annuity and benefit funds. The protected
benefit here is the City of Chicago Annuitant Medical Benefit Plan, as it was certainly on
August 23, 1989. Here, just like in in Kanerva:

Although some of the benefits are governed by a group health insurance

statute and others are covered by the Pension Code, eligibility for all of the

benefits is limited to, conditioned on, and flows directly from membership

in one of the State's various public pension systems. (Kanerva, at 140 )
Participants also claim their entitlement by Contract and Estoppel.

B. The Current Dire Situation.

The City has imposed premium increases of some 300% since 2013 (some
5



families are now being charged over $25,000 per year), and will discontinue healthcare
coverage entirely at the end of this year, for this last group of City employees whose City
employment does not qualify them for coverage under the federal Medicare program.® In
short, they have nowhere else to go; the end is coming, and the City, together with the
Funds, have strategically divided up this litigation into three different litigations, none
near a resolution, despite the fact that the core dispute is an issue of law which this court
has definitively ruled.

This court’s taking these matters on a Rule 302(b) Direct Appeal is likely the only
way that City retirees can ensure their retiree healthcare benefits continue without lapse
before year-end.

The public interest requires expeditious determination because this case involves
22,000 current City retirees injured by increased current charges and facing the end of
coverage at the end of this year, and these Rights being diminished are protected rights
under the Illinois Constitution Pension Benefit Protection Clause.

These issues fall squarely into this Court’s recent decisions, not only in Kanerva
v. Weems, 2014 1L 115811, but in the recent Opinion issued in Jones v. Mun. Employees.
Annuity & Ben. Fund of Chi., 2016 IL 119618.

Accordingly, there are three pending cases that this court can consolidate on Rule

302(b) direct appeal and its supervisory authority.

% The need for the City’s coverage is particularly acute, as local government employees
who were originally hired and began their work prior to April 1, 1986 cannot qualify for
healthcare coverage under the Medicare plan by their government employment,
regardless of their length of service or age. (See Federal Combined Omnibus Budget
Reconciliation Act of 1985 ("COBRA," PL 99-272 § 13205(a)).
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1. Preliminary Injunction Appeal — Underwood, pending in the Illinois Appellate
Court, First Judicial District, No. 15-3613, Participants’ brief is filed, the City’s response
is due April 15, 2016 and our Reply will be timely filed thereafter, April 22, 2015.

2. The Constitution, Contract and Estoppel Claims, Underwood, in the Circuit
Court of Cook County, Case No. 13-CH-17450.

3. The Extended Coverage, Audit and Reconciliation appeal, City v. Korshak,
pending in the Illinois Appellate Court, First Judicial District, No 15-2183, fully briefed.

Jurisdiction

This court has jurisdiction to hear this motion and take direct appeal of the case.

Case 15-3613 is pending in the Appellate Court, pursuant to Supreme Court Rule
307. Plaintiffs-Appellants appeal the December 24, 2015 Order of the Circuit Court of
Cook County, Illinois, refusing to grant a preliminary injunction to preserve the status
quo against the City of Chicago’s declared “phase out” of its Annuitant Medical Benefits
Plan, reduction of the appropriation from 2015 to 2016 by $31 million, and to raise
annuitant healthcare rates January 1, 2016.

On December 24, 2015, the Circuit Court, Hon. Neil H. Cohen, denied the
preliminary injunction. See submitted Opening Brief (Attached hereto as Ex. 1) at
Appendix (“A”) 1, C 00912. Pursuant to S.Ct Rule 307, a timely Notice of Interlocutory
Appeal was filed December 29, 2015. See Ex. 1, Opening Brief, A58, C00903.

Jurisdiction is also appropriate for the pending appeal in the Korshak appeal
regarding the 2013 Full Plan Year audit and reconciliation case (a reasonable request in
light of the overcharges during every one of the ten years of the 2003 Settlement). That
appeal is fully briefed (as of March 22, 2016) in the Illinois Court of Appeals, First
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District, Case No. 15-2183. There, pursuant to Illinois Supreme Court Rule 301,
Plaintiffs-Appellants appeal to the Appellate Court of Illinois, First District, from the
Memorandum and Order Entered on July 1, 2015, and final judgment of the Circuit
Court, Cook County, Illinois, Chancery Division, entered on July 14, 2015. Pursuant to
Illinois Supreme Court Rule 303, Plaintiff-Appellant timely filed a Notice of Appeal on
July 31, 2015. See Opening Brief (attached hereto as Ex. 2).

The Court has jurisdiction under Rule 302(b) which applies after the filing of a
notice of appeal to the appellate court, and does not require a final judgment. This
Supreme Court has granted direct appeals of properly appealed interlocutory orders.
Dixon Ass’n for Retarded Citizens v. Thompson, 91 Ill. 2d 518, 522 (1982) (appeal under
Rule 307(a)(1) transferred to supreme court under Rule 302(b)). Indeed, Kanerva itself
was before this Court on a Rule 302(b) Direct Appeal for similar reasons.

Supporting Record and Copies of Timely Filed Notice of Appeals

The supporting record is presented here as the submitted opening briefs on Appeal
in Appeal No. 15-3613 (Ex. 1) and Appeal No. 15-2183 (Ex. 2). The Record on Appeal
in both cases is prepared and indexed and currently on file in the Appellate Court.
Copies of the Notice of Appeals to both Appeals are attached to the Opening Briefs
attached hereto.

Summary of the Facts

The full facts statements of these cases are detailed in the submitted Opening
Briefs (Ex. 1 and Ex. 2).

This litigation continues a dispute initiated by the City in 1987 over its obligation
to continue providing retiree healthcare under the City of Chicago Annuitant Medical
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Benefits Plan (the “Plan”) for life, on the basis of a promised fixed-rate subsidized plan.

Participants seek to enforce their Illinois constitutional, contract and estoppel
rights to protected public employee healthcare to prevent the City and the four Annuity
and Benefit Funds from reducing or ending the Plan benefits.

At issue in the interlocutory appeal is the participants’ motion for preliminary
injunction pendente lite against the City’s 2016 decrease in its appropriation and increase
in annuitant healthcare rates charged against annuitants’ annuity checks.

These issues arise from the pleadings, and undisputed facts, as a question of law,
as to whether the City and its four annuities and benefit funds (Policemen, Firemen,
Municipal Employees, and Laborers) may reduce the benefits provided under the City of
Chicago Annuitant Medical Benefits Plan.

This preliminary injunction arises from litigation that began in 1987. Since the
early 1980s, the City has provided, subsidized by the Funds, the City of Chicago
Annuitant Medical Benefits Plan. Now, the City is “phasing out” (i.e., reducing its
appropriation for the City of Chicago Annuitant Medical Benefits Plan, toward ending all
annuitant healthcare coverage) (excepting only pre-8/23/1989 retirees) by the end of
2016.

Relying on the Illinois Supreme Court’s Kanerva v. Weems, 2014 IL 115811,
declaration that the 1970 Illinois Constitution’s Article XI1I, Section 5, protects all
benefits whose eligibility “is limited to, conditioned on, and flows directly from
membership in one of the State's various public pension systems”, Participants oppose the
phase out and termination, asserting the City of Chicago Annuitant Medical Benefits Plan
is such a benefit, and its provisions are protected for life, enforceable under Constitution,

9



contract and estoppel as a matter of law.

The Circuit Court upheld the participants’ complaint, with the view that the
participants have an enforceable benefit, but then denied a preliminary injunction to
preserve the status quo, in the erroneous view that the Constitutional protection extends
only to those obligations required by the Pension Code, determined by a Participant’s
retirement date, rather than their hire date, ignoring Kanerva’s direction to construe
pension rights liberally in favor of the participants and to enforce a public employer’s
annuitant healthcare benefits as protected and permanent.

Indeed, in Jones, this Court captures the essence of the issue in this case:

She particularly noted the concerns related to the proposed adoption of

home rule powers for municipalities, including that the municipalities

might abandon their pension obligations, leaving civil servants
unprotected. 4 Record of Proceedings, Sixth Illinois Constitutional

Convention 2926 (statements of Delegate Kinney).

"The solution proposed by the drafters and ultimately approved by the

people of Illinois was to protect the benefits of membership in public

pension systems not Dby dictating specific funding levels, but by

safeguarding the benefits themselves." Heaton, 2015 IL 118585, { 15.

Jones v. Mun. Emples. Annuity & Ben. Fund of Chi., 2016 IL 119618, 1 8-9 (Emphasis
added).

The current pending interlocutory appeal presents the participants’ rights to
prevent the City from reducing the benefit provided, while the (il)legality of the City’s
actions is being adjudicated.

The Related Audit and Reconciliation Appeal.

This case also involves another related (the same case) pending appeal,” where the

* Despite different captions, the cases are the same. The Circuit Court required the
Retirees to file a new complaint, then removal and remand followed.
10



City of Chicago unilaterally declared it was extending the coverage and benefits of the
2003 Settlement (specifically allocating healthcare costs among the City, the Retirement
Funds, and the participants, with an audit and reconciliation provision) beyond the
Settlement’s June 30, 2013 expiration, and through the end of the 2013 Plan Year, but
then refused to comply with the Agreements’ obligations to audit and reconcile the retiree
health care charges for the second half of 2013.

Despite the Agreements’ provisions explicitly retaining jurisdiction to interpret
and enforce (which themselves are a term and benefit of the settlement), the Circuit Court
on July 1, 2015 denied Class Counsel’s motion to enforce, and granted the City’s motion
to strike and dismiss, declaring that it lacked jurisdiction, because the Agreement’s term

had been reached.

Participants’ class counsel sought to revive the litigation within the Korshak case, but
was denied by Circuit Judge Neil H .Cohen, in his view that it had to be done via a new
complaint. (C 130, Amended Complaint, 94.)

When Class Counsel refiled the case, with participants’ plaintiffs, in a new complaint
(C 3), incorporating all three claims previously upheld by Judge Green, plus explicit
assertion, inter alia, of the Article XI1I, Section 5 claim, the City, predictably, removed
the case to federal court (C 59), resulting in two years diversion of the case.

The District Judge, in the erroneous view that the Illinois Courts would not regard
healthcare benefits as constitutionally protected, dismissed the complaint and denied
Participants’ motions for class certification and preliminary injunction as moot.

Participants appealed to the Seventh Circuit, which stayed the case pending the Illinois
Supreme Court’s decision on the State retirees’ healthcare claims. When the Kanerva v.
Weems, 2014 IL 115811 (2014) decision was issued, declaring that annuitant healthcare
benefits provided by a public employer are indeed protected by the Illinois Constitution’s
Avrticle XII1, 85 against being diminished or impaired, the Seventh Circuit vacated the
District Judge’s dismissal of this case, declared that the actionable claims are State law
claims, and ordered it to be remanded to the Illinois Circuit Court. Underwood v. City,
779 F.3d 461 (7th Cir. 2015), and see remand order, C 128.

Rule 302(b) Direct Appeal assists in that the extended litigation in the Circuit Court
impedes the substantive rights of the retirees and have them litigating the same issues
essentially in three different cases and/or forums.

11



The City’s Declaration to Phase Out and End the Annuitant Benefit by
December 31, 2016.

The City, on May 15, 2013, issued a letter to participants, notifying them that it
would:

Q) extend the then-current retiree healthcare benefits to the end of 2013;

(i) maintain the current level of benefits for pre-8/23/1989 retirees for their

lifetimes;

(i) phase out the benefits for post-8/23/1989 retirees, beginning January 1,

2014, and terminate their coverage entirely, by January 1, 2017.
(C 1659, City Letter dated May 15, 2013; C152, Amended Complaint, 198.)

The City’s May 15, 2013 letter acknowledges its obligation, and agreed to
continue retiree healthcare for the Certified Korshak (12/31/1987 Retirees) and
“Window™ Retirees Subclasses:

2. After January 1, 2014, the City will provide a healthcare
plan with a continued contribution from the City of up to
55% of the cost for that plan for their lifetimes to the City
retirees who are members of the Korshak and “Window”
Sub-Classes, meaning those City annuitants who retired
prior to August 23, 1989. In short, the City will continue
to substantially subsidize these retirees' healthcare plan as
it does today.

In spite of that assurance, the City is actually diminishing the benefit, even for
those pre-8/23/1989 subclasses as well, raising their premiums, too. Contrary to the
City’s Settlement commitment to contribute “at least™ 55% of the costs of retiree
healthcare for all retirees, the City’s letter surreptitiously changes its commitment to a

much different “up to” 55%. Thus, even if the rates were correctly calculated, the City is

now “capping”, rather than “flooring” its commitment, even to these two classes. Indeed,

> The “Korshak” subclass is persons who retired on or before December 31, 1987. The
“Window” subclass is those who retired in the “Window” period after 12/31/1987 but
prior to August 23, 1989, the date of enactment of PA 86-273, Pension Code
Amendment.
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their rates are in fact being increased.

In short, the retiree healthcare participants are at least entitled to be accurately
charged. The 2003 Settlement obligated the City to continue its City of Chicago
Annuitant Medical Benefits Plan, and explicitly obligated the City to pay at least 55% of
Healthcare Costs, with audit and reconciliation obligations which showed overcharges in
every single year, even the last six months of the settlement ending June 30, 2013. The
crux of this appeal is that the City’s May 15, 2013 declaration that it would extend the
Korshak settlement’s “current coverage and benefit levels through December 31, 20137,
necessarily carried with it the obligation to audit, reconcile and refund overcharges to
participants for that period.

Pending Case Before the Circuit Court.

If these two appeals were not enough — the core claims of the case are pending
before the Circuit Court, which has upheld the complaint, then granted the City’s
narrowing motion for clarification on reconsideration. Despite upholding our
constitutional claim, albeit wrongly “clarified”, dismissed the previously upheld contract
and estoppel claims, and refused to require the defendants to answer even the upheld
Count I, pending the court’s adjudication of all of the City’s and Funds’ challenges to our
Third Amended Complaint. The Circuit Court has very troublingly entertained the City’s
and Funds’ repeated motions to dismiss, clarify, reconsider, etc.; while simply refusing to
rule on virtually all of Participants’ submissions, e.g., to clarify, correct, and vacate,
repeated motions for Class Certification, Summary Judgment — the court declaring its
intention to manage the proceedings “linearly” (meaning entertaining all of the
defendants’ repeated challenges before addressing any of plaintiffs’ requests) — all of

13



which underscores the necessity to consolidate these cases before this Court, and address
the central questions of law and resolve this dire situation for the 22,000 retirees before
the City ends their health coverage at the end of this year.

Argument In Support of Direct Appeal

This case has been pending since 1987, with multiple settlements, and revivals;
the current iteration of this case is that it was refiled, and removed and remanded — for an
overall delay of nearly two years. After remand to state court, the case is on a slow
“linear” track in the Circuit Court while it is also split into two appeals — the procedural
machinations are amounting to substantial infringement of the retirees’ benefits and
rights — this Court’s granting a Direct Appeal is vital. If this case continues to proceed in
a “linear” fashion, the Retirees have reached the point where their rights are shells and
will exhaust at the end of the year.

The questions of law in this case address the Illinois Constitution’s Pension
Protection to 22,000 thousand current City of Chicago retirees about their City of
Chicago Annuitant Medical Benefit Plan, for which the City of Chicago has reduced its
appropriation, is “phasing out” appropriation, vastly increased the Retirees’ payments,
and declared its intention to end Retiree coverage for all those not retired after certain
dates in 1989. On their appeal of the preliminary injunction denial, the issue is stated as:

Whether the City and the four Annuity and Benefit Funds should be
enjoined from “phasing out” the City of Chicago Annuitant Medical
Benefits Plan, reducing its appropriation, and eliminating retiree coverage
at the end of 2016 while the Retirees/annuitants’ upheld complaint is
pending in the Circuit Court, and the question of law is determined—
whether Retirees can enforce their entitled and promised lifetime
healthcare benefits in the City of Chicago Annuitant Medical Benefits
Plan, under the 1970 Illinois Constitution’s Article XII1 85 protection of
benefits of participation in an Illinois retirement system, as well as

principles of contract and estoppel?
14



The Third Amended Complaint is currently pending in the Circuit Court,
upholding the severely restricted constitutional Count | but, refusing to order the City or
Funds to answer anything until the Court addresses all of their challenges to all the repled
counts. The issues there are strictly questions law: the enforceability of the City’s
Annuitant Medical Benefit Plan, under the Constitution (Count I), contract (Count I1) or
estoppel (Count I11). Thus, this motion for Direct Appeal pursuant to Rule 302(b) is a
case in which this Court’s declaration of law will direct the result, and the public interest
requires expeditious determination.

l. The Controlling Questions at Issue are Constitutional Questions of Law

Supreme Court Rule 302(b) is appropriately invoked here because the case
presents pure legal and Constitutional issues. Even the City/Funds defendants will not
dispute that the issues are virtually all questions of law, whose resolution dictates the
outcome either way. Indeed, the Circuit Court’s initial upholding of the complaint and
subsequent clarification actually hold that portions of the 1989 and subsequent
amendments to the Pension Code are unconstitutionally “unenforceable.” The City chose
not to appeal that because of the City’s net benefit from the court’s otherwise

accommodating holdings.®

® The Circuit Court held the 1985 and 1989 and subsequent amendments that purported
to create benefits that were not protected by the Constitution, as unconstitutional.
December 3, 2015 Order at 9 (EXx. 3):

The 1985, 1989, 1997 and 2003 amendments to the Pension Code all
contained language providing that the healthcare plans were not to be
construed as retirement benefits under the Pension Clause. Our supreme court
has now unequivocally held that healthcare is a benefit of membership in a
pension or retirement system and is protected by the Pension Clause.
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Fighting the City’s declared intention to phase out and end its “City of Chicago
Annuitant Medical Benefit Plan”, and the Funds disavowal of any obligation to obtain or
provide coverage for their annuitants, the plaintiffs/Plan Participants’ claims are that the
City and Funds are obligated under the Plan, via three causes of action:

First, that Kanerva v. Weems obligates the City and Funds permanently against
reduction, “phase out” or ending, by the Constitution’s Article X111, Section 5 protection
of benefits of participation in a retirement system’, because the City of Chicago
Annuitant Medical Benefit Plan is such a benefit, whose participation is “limited to,
conditioned on, and flows directly from membership in one of the [four City of Chicago]
public pension systems.” Kanerva at §40.

Second, that the Funds’ obligation to provide annuitant healthcare under the 1983
and 1985 Pension Code amendments was fulfilled by contracting with the City, thus
binding both under principles of contract. In Jones this Court has “explained” that:

under the clause, a public employee's membership in a pension system is

an enforceable contractual relationship, and the employee has a

constitutionally protected right to the benefits of that contractual

relationship.  Heaton, 2015 IL 118585, | 46. Those constitutional
protections attach at the time an individual begins employment and

becomes a member of the public pension system. Id. Thus, under its plain
and unambiguous language, the clause prohibits the General Assembly

Defendants do not cite to any authority holding that the General.
Assembly may avoid the application of the Illinois Constitution by inserting
exemption language within a statute.

Under Kanerva, healthcare benefits are covered by the Pension Clause.
The amendments' language to the contrary is not enforceable. The General
Assembly cannot erase the constitutional rights of the annuitants by statute.

" Jones v. Mun. Employees . Annuity & Ben. Fund of Chi., 2016 IL 119618, § 36 (“the
benefits protected by the pension protection clause include those benefits that are
"attendant to membership in the State's retirement systems™ (2014 IL 115811, { 41),
including "subsidized health care...).
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from unilaterally reducing or eliminating the pension benefits conferred by
membership in the pension system. Id. 1 46 & n.12.

Jones v. Mun. Employees. Annuity & Ben. Fund of Chi., 2016 IL 119618, { 29

Third, by estoppel, that having induced participants to work for the City,
reasonably relying on the assurances by the City and Funds (in pre-retirement seminars
and officially issued handbooks) that they could rely on their City of Chicago Annuitant
Medical Benefits Plan benefits for life, especially for those hired before 4/1/1986 whose
City employment does not qualify them for federal Medicare coverage, no matter how
long they work(ed) for the City, now estopps the City and Funds from denying or
reducing their promised lifetime healthcare benefits. Jones v. Mun. Emples. Annuity &
Ben. Fund of Chi., 2016 IL 119618, 1 43 (“the plain meaning of the pension protection
clause, would undermine our holding in Heaton, and would lead to an absurd and unjust
result. Rather, as we have explained, the Illinois Constitution mandates that members of
the Funds have "a legally enforceable right to receive the benefits they have been
promised™).

The circuit court’s March 3, 2016 “clarification” was an erroneous declaration
that the constitutionally protected benefit is strictly limited to only what the Pension Code
explicitly requires of the City.

The City is correct that it does not have any obligation under the 1983 or

1985 amendments to subsidize or provide healthcare for the Funds'

annuitants. That obligation is placed on the Funds. However, the City

does have a obligation to contribute, through the collection of the special

tax levy, the monies used by the Funds to subsidize/provide healthcare -

for the Funds' annuitants. Therefore, both the Funds and the City have

certain obligations under the 1983 and 1985 amendments and both the

City and the Funds are proper parties to Count 1.

The court notes that Plaintiffs' Response challenges this court's prior

findings regarding the extent and nature of the City's obligations under
17



the 1983 and 1985 amendments. If Plaintiffs believed the court's ruling
was in error, they should have filed their own motion to reconsider.

March 3, 2016 Order at p. 5 (Ex. 4).

In that respect the ruling is just wrong. Per Kanerva, 2014 IL 115811at {1 38, 40
and 54, the protected benefits are status based,; i.e., whatever a public entity provides
explicitly to (or that they receive by their being) participants in public retirement systems,
and without limitation to those created under State Pension Code:

[*740] Although some of the benefits are governed by a group health insurance

statute and others are covered by the Pension Code, eligibility for all of the
benefits is limited to, conditioned on, and flows directly from membership in one
of the State's various public pension systems. Giving the language of article XlII
section 5, its plain and ordinary meaning, all of these benefits, including
subsidized health care, must be considered to be benefits of membership in a
pension or retirement system of the State and, therefore, within that provision's
protections. See Duncan v. Retired Public Employees of Alaska, Inc., 71 P.3d
882, 887 (Alaska 2003) (giving comparable provision of Alaska Constitution "its
natural and ordinary meaning,” there "is little question" that it encompasses
"health insurance benefits offered to public employee retirees").

[*754] Defendants observe that health care costs and benefits are governed by a
different set of calculations than retirement annuities. While that is
unquestionably true, it is also legally irrelevant. The criterion selected by the
drafters and approved by the voters is status based. Whether a benefit qualifies for
protection under article XllI, section 5, turns simply on whether it is derived
from membership in one of the State's public pension systems. If it qualifies as a
benefit of membership, it is protected. If it does not, it is not. How the benefit is
actually computed plays no role in the inquiry. [*140] Although some of the
benefits are governed by a group health insurance statute and others are covered
by the Pension Code, eligibility for all of the benefits is limited to, conditioned
on, and flows directly from membership in one of the State's various public
pension systems. Giving the language of article XllI, section 5, its plain and
ordinary meaning, all of these benefits, including subsidized health care, must be
considered to be benefits of membership in a pension or retirement system of the
State and, therefore, within that provision's protections. See Duncan v. Retired
Public Employees of Alaska, Inc., 71 P.3d 882, 887 (Alaska 2003) (giving
comparable provision of Alaska Constitution "its natural and ordinary meaning,"
there "is little question™ that it encompasses "health insurance benefits offered to
public employee retirees™).

Kanerva, 2014 IL 115811, at {1 40 and 54.
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Accordingly, Kanerva’s Constitutional protection embraces benefits that are
provided explicitly to participants/annuitants, whether done by an employer or a pension
system, from the Pension Code or elsewhere. As long as their eligibility is defined as
“being an annuitant”, the benefit is protected for all Fund participants (both retirees and
workers) on that date.

1. The City of Chicago Annuitant Medical Benefit Plan is a Protected Benefit

A The City of Chicago Annuitant Medical Benefits Plan.

The Plan provides comprehensive medical healthcare coverage for annuitants,
their spouses and dependents. Eligibility for participation in the “City of Chicago
Annuitant Medical Benefits Plan” is conditioned on and limited to annuitants of the City:

Per the Plan Handbook, (C 757, p. 2), eligibility is described as follows:

ELIGIBILITY

You will be eligible for coverage if you are:

e An Annuitant of the City of Chicago.
“annuitant" means a former employee who is
receiving an age and service annuity from one of
four retirement funds,’

e The spouse of a deceased Annuitant if you are
receiving spousal annuity payments, or

e A dependent of a deceased Annuitant if you are
receiving annuity payments.

City of Chicago Annuitant Medical Benefit Plan Handbook at 2.

The Circuit Court erred as a matter of law in regarding the protected benefit as

limited to what is required by the Pension Code, rejecting the Participants’ assertion that

the protected benefit is the City of Chicago Annuitant Medical Benefit Plan, as the

® Policemen’s Annuity and Benefit Fund of Chicago: 40 ILCS 5/5-101ff;
Firemen’s Annuity and Benefit Fund of Chicago: 40 ILCS 5/6-101ff;
Municipal Employees and Officers Annuity and Benefit Fund of Chicago: 40 ILCS 5/8-
101ff;
Laborers and Retirement Board Employees’ Annuity and Benefit Fund of Chicago: 40
ILCS 5/11-101ff
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healthcare benefits that an Illinois public employer provides basing eligibility exclusively
on one’s being an annuitant (i.e., the benefits of participation in one of the City’s Annuity
and Benefit Funds).

The Circuit Court’s denial of an injunction, and decision on
clarification/reconsideration was based on its wrong holding that protected benefits are
limited to just the obligations explicitly required by the Illinois Pension Code.

The core legal issues here are shown by Counsel’s colloquy with the court:

Underwood v. City of Chicago 12-23-15 Transcript (Pages 141:12 to 142:13):
141

12 MR. KRISLOV: No. I said that the
13 statute does not require the City to provide the
14 healthcare coverage, but Kanerva says where the City
15 does that. | mean, the City does this by ordinance.
16 The state does it by state statute. You don't have
17 to have it in the Pension Code.
18 But Kanerva is absolutely clear.
19 That's where you and | differ. Kanerva says that the
20 state provided benefit to people who are participants
21 in the Funds, in one of the state retirement funds --
22 that's all that makes you eligible to participate in
23 the state group health benefit -- that that is
24 protected as well by Article 13, Section 5.
142

And so the City, having provided the
-- what it's providing now, the annuitant -- the City
of Chicago Annuitant Health Benefit plan, that by
doing that, that is a benefit which is limited in its
eligibility to -- conditioned on people who are
receiving an annuity or will receive an annuity from
one of the four Funds.

It is the same thing. The City having
signed onto that deal, the City having created a
10 retirement benefit of the annuitant healthcare plan
11 is obligated to continue providing that without
12 reduction. That's what Kanerva says Article 13,
13 Section 5 protects.

O©CooO~NOoO Ol WN -
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In limiting the protected benefit to just those provisions that the Pension Code
explicitly requires, rather than the healthcare benefit provided annuitants by the City, the
Court makes a fundamental error of law that should be reviewed here on Direct Appeal.
Illinois Law is absolutely clear that a benefit provided by a governmental employer to its
annuitants, whose “eligibility for all of the benefits is limited to, conditioned on, and flows
directly from membership in one of the State's various public pension systems” is protected
against being diminished, without requiring it to be a Pension Code obligation.

Rather than “following the law”, the Circuit Judge’s decisions were based on
three clear errors of law, in:

(1) ignoring the presumption in favor of pensioners,

(i1) ruling that the protections were limited to what the Pension Code requires,

rather than what benefits the City and Funds provide explicitly conditioned on

being an annuitant, and

(iii) conflating the City’s statutory obligation to finance the Funds’ subsidies with
the City’s actually providing the healthcare benefit.

While the Circuit Court’s December 3, 2015 decision (Ex.3) acknowledges that
the participants (clearly those who were participants on 8/23/1989) have an enforceable
right to permanent protection of their benefits, Judge Cohen’s December 23, 2015 ruling
denying the requested preliminary injunction misunderstood the Constitution’s
protection as limited to what the Pension Code requires, ignoring Kanerva’s direct
rejection of precisely that limitation, holding that Art. X111, 85 explicitly enforces for life
whatever benefit a government employer provides to participants.

Here, the participants are actually entitled to summary judgment — and to reach
the issue as soon as possible. The protected benefit is the City of Chicago Annuitant

Medical Benefits Plan, as it existed on 8/23/1989, for people who were participants in
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one of the four Funds on that date. Once that is recognized as the law, which it is, the
circuit court should enter an injunction against the City’s most recent changes, leaving
for future issue only the extent of the summary judgment and the extent of accounting
that the participants are entitled to, as a matter of law.

As a matter of law, the Court below should have ordered the City to defer its
declared diminution/“phase out” until its (il)legality can be determined by the court.

Especially in light of the Circuit Court’s recognition that the 8/23/1989
participants have enforceable rights to permanent protection of a benefit, it should have
simply followed through and blocked the January 1, 2016 changes, which by reducing
the City’s appropriation from $100 million to $29 million, diminished the City’s
benefit/subsidy/contribution and raised rates to annuitants.

I11.  Direct Appeal is Appropriate Because the Issues are Pure Legal and
Constitutional Questions of Great Public Interest Hugely Impacting the City
of Chicago and Over 22,000 Current City Retirees, and Other Retirees Who
Started Working Before April 1, 1986 and September 23, 1989.

The court exercises this authority for direct appeal in cases that present an issue of
substantial public interest.” The public interest is triggered by the fact that some 22,000
current annuitants have seen their annuitant healthcare premiums increased by the City as

much as 300% or more, over just the period since 2013.

% Indeed, Kanerva v.Weems (regarding the same issues for State retirees’ healthcare) was
itself decided on direct appeal. And see Weinstein v. Rosenbloom, 59 111.2d 475 (1974).
In Weinstein, an attorney brought an action against members of the Industrial
Commission and one of its arbitrators seeking to have information made available to him
and seeking to have a Commission rule declared invalid and enjoin the Commission from
enforcing it. The order was appealable under Rule 302(b), because the subject matter
was of considerable importance and public interest.
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A. The City’s Post-2013 Unilateral Reduction in the Benefit
Beginning with the 2014 Appropriation, the City has unilaterally reduced the

annuitants’ healthcare benefit appropriation as follows:

Reduction
2013 Appropriation and Expenditure  $102,326,353 From 2013
2014 Appropriation: $ 80,609,808 $ 21,716,545
2015 Appropriation: $ 62,912,845 $ 39,413,508
2016 Appropriation $ 32,700,910 $ 69,625,443

Cumulative Reduction from 2013 Levels:  $ 130,755,496
Accordingly, the 2016 diminishment alone is $69,625,443; the aggregate

diminution in appropriation from 2014 to 2016 is $ 130,755,496.

B. In Any Event, the Retirees are Entitled to Have Their Premiums
Accurately Calculated. The City’s Method of Calculating Premium
Rates has Always Resulted in Overcharges to Annuitants.

The retirees have also asserted the “New Rates” imposed by the City for the post-
6/30/2013 Settlement period should be enjoined because they are calculated by a flawed
method that systematically overcharges annuitants.

During the course of the 2003-2013 Settlement, it was discovered that the Segal
projections, on which the City based its settlement period “rates” for retiree healthcare,
were in all ten years, substantially more than actually experienced during the settlement
period.

Accordingly, an audit and reconciliation process was ordered, in order to conform
rates charged to annuitants with the actual experienced costs of annuitant healthcare.
Over the ten-year period of the settlement, the audit and reconciliation process identified
overcharges to participants in each and every year. Total overcharges to participants

during the 2003-6/30/2013 period exceeded $51 million, which were refunded as part of

the audit and reconciliation process.
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Since the June 30, 2013 expiration of the 2003 Settlement, the City has refused to
audit and reconcile the rates charged to actual experience; refused for the last half of
2013, and will not audit or reconcile the rates to actual charges for 2014, 2015 or 2016.*
(Transcript, Supp. Record, C 4, at 99-102). This dispute is separately before the
Appellate Court, fully briefed, with no argument yet scheduled. City v. Korshak, Illinois
Appellate Court, First Judicial District, No 15-2183.

Moreover, the process by which the City continues to calculate annuitant
healthcare rates is based on the same estimating source and method, but which the City
refused to audit or reconcile.* Participants assert that the rates charged for 2014, 2015
and 2016 are excessive, even before considering the City’s unilateral reduction of its
appropriation for annuitant healthcare.

C. There are Two Diminishments at Issue.

Thus, there are two unilateral diminishment actions by the City: (i) increasing the
premiums by an estimated costs factor that has been overstated in every previous year
going back to its 2003 inception™? and (ii) reducing its appropriation for the benefit,
viewed either individually or in the aggregate, from the $102,326,353 aggregate
appropriation and expenditure in 2013, to $80,609,808 in 2014, reducing to $62,912,845
in 2015, and reducing it by a further 50% or $31 million in just the 2016 appropriation

alone'®; (a total diminution of $100 million through 2015; $130,755,496 million by the

10" € 00737, Chart of City Rate Changes for 2016.

1 Testimony of Nancy Currier, Transcript, Supp. Record, C 4, at 80-82)

12 € 1695, Motion for Audit of 2013-2d half, documenting how City’s use of estimated

premiums has resulted in post-audit refunds when compared to actual experience for each

year, totaling more than $50 million over the last ten-year settlement period.

13 € 00737, Comparison of City Appropriations for Annuity Healthcare 2012-20186.

Source: City’s 2016 and 2014 Budget Books (C 1756), portions showing $31 million cut
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end of 2016; all of which diminutions result in corresponding increases in premiums to
annuitants.

Thus, the public interest triggered is the result that over 22,000 annuitants have
seen their annuitant healthcare premiums increased by the City as much as 300% or
more, over just the period since 2013. Indeed, some annuitants are faced with health
insurance premiums that actually nearly reach or exceed the amount of their annuities.
(Supp. Record, C 490, 703-704). Many face premiums exceeding 30% of their entire
gross annuity. (Supp. Record, C 330-338, Chart). Some, especially the non-Medicare
qualified who have families, spouse and dependents, face premiums exceeding $25,000
per year. (Supp. Record, C 330 at Tab. No. 15, 77, 128, 214, and many others in or in
excess of the $20,000 range - passim).

Direct appeal resolves the issues more quickly and thus serves the public interest.
On a macro level, related to the City’s budget, the City can set its budget knowing what
its liabilities are. But, obviously, Plaintiffs’ focus is on the individual hardship suffered —
the Plaintiffs submitted extensive evidence related to the issue of the balance of equities
and irreparable harm (See spreadsheet attachment to preliminary injunction motion,
(Supp. Record C 330) plus statements from participants, displaying severe hardships
some having to drop coverage as too expensive, in some cases costing more than their

entire monthly annuity (C 00822, Supp. Record C 593-839).

from city’s line item 0052 expenditures for Hospital and Medical Care to Eligible
Annuitants and their Dependents for 2016; following $21.7 million reduction in 2014,
and $17.7 million reduction in 2015, for a cumulative reduction of $69,625,443 to date,
which has been entirely borne by annuitants. Confirmed by testimony of City Budget
Director Holt (Supp. Record C 4, Transcript, 19:13-30:24), and City Benefits Manager
Currier (Id. at 80:15-20).

25



Thus, on the balance of equities and hardships, there was little dispute that the
hardships and equities weigh towards the participants. But also, on review here, these
inequities underscore the public interest in granting Direct Appeal at this stage. The
Participants’ submissions spreadsheet summary (C 00822) and submissions of 148
participants (Supp. Record C 329-749) describing their not having sufficient quarters to
qualify for Medicare (Supp. Rec. 330, at Tab 9, 12, 20, 36, 48, 52, 65, 107, 141, 165,
233), having to forego health care and health insurance (Supp. Rec. 330, at Tab 23,134,
154, 224), seek other coverage because they cannot afford these crushing increases
(Supp. Rec. 330 inter alia at Tab 7,15, 16, 30, 37,43, 89, 118, 177, 214), facing premiums
that range above 30% of one’s annuity (Supp. Rec. 330 inter alia at Tab 83, 96, 102, 107,
184, 205, 3, 15, 35, 91, 95, 104, 130, 134, 136, 138, 157, 168, 179, 209, 217, 224) with
some exceeding the entire annuity (Supra.), are incontestable irreparable harms, huge
inequities, and a violation of their legitimate expectation of lifetime healthcare coverage
under the City’s Annuitant Medical Benefits Plan.

Granting Direct Appeal for quicker resolution relieves these hardships and is in
the public interest.

IV.  Multiplicity of Actions Impedes the Retirees’ Constitutional Rights

This case now is proceeding in three forums at the same time. The case is
pending before the Appellate Court on interlocutory appeal for denial of the preliminary
injunction (No. 15-3613), separately before the appellate court regarding the 2013
reconciliation for the City’s extension of the Plan for a full Plan Year (No 15-2183), and
at the same time the before the Circuit Court.

In the Circuit Court, the case is subject to not just the slow track, but also a
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muddled track with conflicting opinions. Thus, on December 3, 2015, Judge Cohen (i)
upheld the Complaint’s Constitutional Count 1, dismissing the contract and estoppel
counts with leave to replead; (ii) refused to recognize Judge Green’s May 1988 decision
(upholding the participants’ claims of term of employment, contract and estoppel) as law
of the case, (iii) declared that the post-1983 statutes’ labels of the benefits as not
protected were unenforceable, (iv) denied the City and Funds’ motions to dismiss Count
1 (Constitutional Protection of Retiree Healthcare Benefits), leaving for future
determination the parameters of the protected benefit, and dismissing without prejudice
Counts 2 (Contract) and 3 (estoppel), with leave to replead. A2, C 00567. Plaintiffs filed
their Third Amended Class Action Complaint on January 13, 2016.

But then on “clarification”, the Circuit Court “clarified” its ruling, now defining
the City’s sole responsibility as just what is required in the Pension Code, nothing beyond
financing the funds’ subsidies. (March 4, 2016 ruling at page 5 attached hereto at Ex. 4).
In the December 3, 2015 ruling, the court had upheld Count 1 as stating a cause of action
for declaratory relief as to the City’s and Funds’ obligations under the 1983 and 1985
amendments, but stated that “the exact nature of those obligations ... is not properly
decided on a 82-615 motion to dismiss.” The court appeared to be leaving the definition
of the protected benefit to a future determination. Subsequently however, the Circuit
Court, without full briefing, narrowly defined what the City and Funds’ constitutional
obligations are — as the Pension Code’s obligation to the Funds to provide health care
programs for their annuitants and the City to just finance the Funds subsidies.

Thus, this case is spinning out of control, and not just in numerous court rooms,
and with numerous captions, but even on what would seem to be the main track — the

27



case is subject to conflicting decisions, and on a slow track that will not be finally
resolved before the City’s terminating the benefits at year-end.

As a question of law this Court can advance this case and answer on direct appeal:

Whether the City of Chicago’s having provided the City of Chicago

Annuitant Medical Benefit Plan, whose eligibility is determined by one’s

being an annuitant, triggers the protection of 1970 Illinois Constitution

Article XIII 85, despite its not being explicitly required by the Illinois

Pension Code, or may be enforced under principles of contract or estoppel,

as described in the Third Amended Complaint.

Participants are entitled to a speedy resolution of this issue and to have their
entitlement determined sufficiently before year end to obtain other coverage if need be.
Indeed, the City itself takes the position that people who are forced to leave the program
will not be accepted back after September, 2016 even for those who are healthy if the
Plan terminates.

However, the Circuits Court’s refusal to order an answer of the complaint and
instead require another round of motions is a problem — to go through another round of
lengthy machinations, to be essentially the same place we are now at, or worse, another
appeal on a certified question months from now on the very eve of the City’s total
threatened Plan termination.

All the while the Retirees are suffering under the current healthcare premium
rates, some of which actually exceed their total gross annuities.

The time is short to grant Rule 302(b) direct appeal.

This Court should grant direct appeal to reaffirm for the City’s retirees that these

benefits provided by a public employer based on participation in the City’s retirement

systems (i.e. provided, conditioned on, and flowing from participation in an Illinois
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retirement system) are Constitutionally protected benefits of participation, at least to
restore the rates to their 2013 levels until the legal issues are resolved.

Conclusion

This Court’s taking the cases on Direct Appeal on all three questions of law is the
only way to bring resolution of these claims before the City terminates coverage entirely
at year end, not merely diminishing, but actually ending Constitutionally protected
benefits for more than 22,000 City annuitants, most of whom devoted their working lives
to the City, who were assured of, and reasonably relied upon, lifetime healthcare
coverage that is being phased out and terminated, despite their Constitutional Contract
and Estoppel claims. Participants’ claims have been under attack since 1987, revived
under challenge, and repeatedly settled by interim settlements until the City’s 2013
determination to end their claims for all time. Now with the case relaunched, it has been
strategically divided and stalled by the City and Funds.

Accordingly, this Court should grant Rule 302(b) Direct Appeal to reach the
pending questions of law regarding the City’s plan to “phase out” the City of Chicago’s
Annuitant Medical Benefit Plan.

Dated: April 18, 2016

By: /s/Clinton A. Krislov
Attorney for Plaintiffs, Participants

Clinton A. Kirislov, Esq.
(clint@krislovlaw.com)

Kenneth T. Goldstein, Esq.
(ken@krislovlaw.com)

KRISLOV & ASSOCIATES, LTD.
Civic Opera Building

20 North Wacker Drive, Suite 1300
Chicago, Illinois 60606 (312) 606-0500
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No. 15-3613 -

Appeal to the Illinois Appellate Court, First Judicial District
From the Circuit Court of Cook County, Illinois Chancery Division

Michael W. Underwood, Joseph M. Vuich,

. Raymond Scacchitti, Robert McNulty, John E.
Dorn, William J. Selke, Janiece R. Archer, Dennis
Mushol, Richard Aguinaga, James Sandow,
Catherine A. Sandow, Marie Johnston, and 388
Other Named Plaintiffs listed,

Plaintiffs-Appellants,
V.
CITY OF CHICAGO, a Municipal Corporation,
Defendant,
and
Trustees of the Policemen’s Annuity and Benefit
Fund of Chicago; Trustees of the Firemen’s
Annuity and Benefit Fund of Chicago; Trustees of
the Municipal Employees® Annuity and Benefit
Fund of Chicago; and Trustees of the Laborers’ &

Retirement Board Employees’ Annuity & Benefit
Fund of Chicago, et al.,

Defendants-Appellees.

Trial Judge: Hon. Neil Cohen
Case No. 13-CH-17450
Date of Denial of Preliminary

~ Injunction: December 23, 2015

Interlocutory Appeal: December

29, 2015

1 4YH I

13 57 Hd

Plaintiffs-Appellants’ Opening Brief

Interlocutory Appeal Re: Denial of Renewed Emergency Motion
For Prelimmary Injunction Preserving the Status Quo,
To Enjoin City from Changing and Reducing Terms of The City of Chlcago

Annuitant Medical Benefits Plan, During the thlgatlon

Oral Argument Requested

Clinton A. Krislov -

Kenneth T. Goldstein .

KRISLOV & ASSOCTATES, LTD.
20 North Wacker Drive, Suite 1300
Chicago, Illinois 60606

Tel.: 312-606-0500 Fax: 312-739-1098

Clint@krislovlaw.com; Ken@krislovlaw.com
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Introductory Statement

This litigation continues a dispute initiated by the City in 1987 over its obligation
to continue providing retiree healthcare under the City of Chicago Annuitant Medical
Benefits Plan (the “Plan”) for life, on the basis of a fixed-rate subsidized plan,
Participants seek to enforce their Constitutional, contract and estoppel rights to prevent
the City and the four Annuity and Benefit Funds from reducing or ending the Plan
benefits. |

At issue are the participants’ motions for preliminary injunction pendente lite
against the City’s 2016 decrease in its appropriation and increase in annuitant healthcare
rates charged against annuitants” annuity checks. These issues arise from the pleadings,
and undisputed facts, as a question of law, as to whether the City and its four annuity and

| benefit funds (Policemen, Firemen, Municipal Employees, and Laborers) may reduce the
benefits provided under the City of Chicago Annuitant Medical Benefits Plan,

Since the early 1980s, the City has provided, subsidized by the Funds, the City of
Chicago Annuitant Medical Benefits Plan. The City is “phasing out” (i.c., reducing its
appropriation for the City of Chicago Annuitant Medical Benefits Plan, toward ending all
annuitant healthcare coverage) (excepting only pre-8/23/1989 retirees) by the end of
2016.

Relying on the Illinois Supreme Court’s Kanerva v. Weem, 2014 1L 115811,
declaration that the 1970 lllinois Constitution’s Article XIII, Section 5, protects all
benefits whose eligibility “is limited to, conditioned on, and flows directly from
membership in one of the State's various public pension systems™, Participants oppose the

phase out and termination, asserting the City of Chicago Annuitant Medical Benefits Plan
i




1s such a benefit, and its provisions are protected for life, enforceable under Constitution,
contract and estoppel as a matter of law.

The Circuit Court upheld the participants’ complaint, with the view that the
participants have an enforceable benefit, but then denied a preliminary injunction to
preserve the status quo, in the erroneous view that the Constitutional protection extends
only to those obligations required by the Pension Code, ignoring Kanerva's direction to
construe pension rights liberally in favor of the participants and to enforce a public
employer’s annuitant healthcare benefits as protected and permanent.

This appeal presents the participants® rights to prevent the City from reducing the

benefit provided, while the (il)legality of the City’s actions is being adjudicated.




Issues Presented

Whether the City’s and the four Annuity and Benefit Funds should be enjoined
from “phasing out” the City of Chicago Annuitant Medical Benefits Plan, reducing its
appropriation, and eliminating retiree coverage at the end of 2016 while the
Retirees/annuitants’ upheld complaint is pending in the Circuit Court, and the question of
law is determined—whether Retirees can enforce their entitled and promised lifetime
healthcare benefits in the City of Chicago Annuitant Medical Benefits Plan, under the
1970 Illinois Constitution’s Article XIII §5 protection of benefits of participation in an

Illinois retirement system, as well as principles of contract and estoppel?




Standard of Review

Although the standard for review of an order denying interlocutory injunctive

relief is usually abuse of discretion, Mohanty v. St. John Heart Clinic, S.C., 225 111.2d 52,
62-63 (2006); and Desnick v. Dept. of Professional Regulation 171 111.2d 510, 516
(2006), where, as here, the issue is a question of law (i.e., the legal entitlement of retirees
to protection of their annuitant healthcare benefits under the Constitution’s Article XIII,
Section 3, the “Pension Protection™ clause), the standard of review is de novo. Mohanty,
supra.; Price v. Philip Morris, Inc., 219 111.2d 182, at 236 (2005) Steinbrecher v.
Steinbrecher, 197 I11. 2d 514, 523 (2001) (the question on appeal is limited to application

of the law to undisputed facts, the standard of review is de novo).




Statement of Jurisdiction

Pursuant to Supreme Court Rule 307, Plaintiffs-Appellants appeal the December
23, 2015 Order of the Circuit Court of Cook County, Illinois, refusing to grant a
preliminary injunction to preserve the status quo against the City of Chicago’s declared
“phase out” of its Annuitant Medical Benefits Plan, reduction of the appropriation from
2015 to 2016 by $31 million, and to raise annuitant healthcare rates January 1, 2016.

On December 24, 2015, the Circuit Court, Hon, Neil H. Cohen, denied the
preliminary injunction. Appendix (“A”) 1, C 00912. Pursuant to S.Ct Rule 307, a timely

Notice of Interlocutory Appeal was filed December 29, 2015. A58, C00903.!

* A note regarding the Record On Appeal:

Volumes 1-9 were prepared for Underwood v. City of Chicago, Appeal No. 15-2854
(withdrawn), and this Court granted leave to transfer that record to this Appeal. These
Volumes are designated “C x” (without preceding “00”).

Volumes 1-4 were prepared for this Appeal No. 15-3613, are designated “C00x” (with
preceding “00™).

There is additionally a Supplemental Record of 4 Volumes, cited to as “Supp. Record.”
5



Statement of Facts

A. This Case Represents 30 Years of Litigation Seeking to Protect City
Annuitants Permanent Healthcare Benefits.

This case is the most recent revival of litigation that was initiated by the City in
1987, litigated, settled twice on interim settlements, all of which reserved participants’
rights to revive the claims in the event no permanent solution was reached.

There being no “permanent solution”, and the City now unwilling to negotiate a
permanent resolution, is “phasing out” its annuitant medical benefits Plan, reducing its
appropriation, and eliminating it entirely at the end of 2016.

B. Historically, Retirees Have Been Provided Health Care Benefits.

Beginning as early as the 1970s, the City of Chicago provided full paid healthcare
benefits to its annuitants, most recently since 1980 under the City of Chicago Annuitant
Medical Benefits Plan.

Pursuant to a negotiated agreement initially with the Police, later extended to the
participants in the Firemen’s Fund, as an alternative to a pay increase (See Affidavit of
James McDonough) (Supp. Record. C 115, 116, 117 at §6 & 7) (Testimony, C 1003,
1007, Supp. Record. C. 151-152), the Pension Code was amended to enable the Pension
Funds to approve an annuitant healthcare plan for their members, and to pay a subsidy to
the City, which acting as the insurer, provided the coverage at a monthly premium equal
to the Funds’ subsidy amount. In 1985, the “deal” was extended to the Municipal and

Laborers” Funds, with a $25 monthly subsidy.




Virtually all current retirees need this coverage because local government
employees whose beginning hire date precedes April 1, 19867 do not accrue qualifying
employment quarters for benefits under the federal Medicare program, regardless of how
long they work for the City.

The agreement was that City agreed to provide the coverage, under the City of
Chicago Annuitant Medical Benefits Plan at a rate equal to the Police and Fire subsidy
amounts, the Funds paid the premium for the annuitant, and the annuitant paid for spouse
and dependent coverage.

C. The City of Chicago Annuitant Medical Benefits Plan.

The Plan provides comprehensive healthcare coverage for annuitants, their
spouses and dependents. Eligibility for participation in the City of Chicago Annuitant
Medical Benefits Plan is conditioned on and limited to annuitants of the City:

Per the Plan Handbook, (C 757, p. 2), eligibility is described as follows:

ELIGIBILITY

You will be eligible for coverage if you are:

e An Annuitant of the City of Chicago.
“annuitant” means a former employee who is

> Most of the current City retirees do not qualify for Medicare coverage, either (a)
because they retired before age 65, or (b) Local government employees who were
originally hired and began their work prior to April 1, 1986 (federal Combined Omnibus
Budget Reconciliation Act of 1985 ("COBRA," PL 99-272 § 13205(a)) cannot qualify for
healthcare coverage under the Medicare plan by their government employment,
regardless of their length of service.

This applies to most of the class members; who are the finite last group of City
employees who began their City employment before 4/1/1986; thus accrued no qualifying
employment quarters for Medicare from their City employment, no matter how long they
worked for the City.




receiving an age and service annuity from one of
four retirement funds,’
e The spouse of a deceased Annuitant if you are
receiving spousal annuity payments, or
» A dependent of a deceased Annuitant if you are
receiving annuity payments.
City of Chicago Annuitant Medical Benefit Plan Handbook at 2.
D. The 1983 Fund Subsidy Amendments to the Pension Code.

In 1983, the City’s Byrne administration was seeking a way to increase
compensation for Police and Firemen without appearing to raise City taxes. As part of an
agreement between the City and the Funds® trustees®, legislation was enacted to enable
the Police and Firemen's Funds to contribute to the City’s cost of providing the Annuitant
Medical Benefits Plan.® In 1985, similar legislation was passed to enable the Municipal
and Laborers Funds to contribute.®

The agreement between the City and the four Funds was that the City provided

the City of Chicago Annuitant Medical Benefits Plan coverage, and set the premiums at

the amount of the Police and Firemen’s Funds’ subsidy amounts; the Funds contributed

? Policemen’s Annuity and Benefit Fund of Chicago: 40 ILCS 5/5-1011f;
Firemen’s Annuity and Benefit Fund of Chicago: 40 ILCS 5/6-101fT;
Municipal Employees and Officers Annuity and Benefit Fund of Chicago: 40 ILCS 5/8-
101fF; '
Laborers and Retirement Board Employees’ Annuity and Benefit Fund of Chicago: 40
ILCS 5/11-101ff
4 City v. Korshak, Funds’ Verified Counterclaims at C 568, C 582, C 595, and C 613,
* C14, 433 (Complaint), C140 (Amended Complaint), and alleged in pending Third
Amended Complaint at §5, 6, and 7. Citing to 1983 Pension Code amendments creating
8§ 5-167.5 and 6-164.2; both added by P.A. 82-1044, § 1, eff. Jan. 12, 1983 — A18 and
A20.
¢ Beginning with the 1985 legislation, there was added a declaration that the benefits
provided were not intended to be benefits protected by the Constitution. Following
Kanerva, the circuit court ruled that the provision is unenforceable. A2, December 3,
2015 ruling by Judge Cohen.
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the subsidy amounts and withheld spouse and dependent coverage from annuitants’
annuity checks, and the City bore the costs of medical coverage that exceeded the amount
of the subsidies. City v. Korshak, Funds’ Verified Counterclaims, C 568, C 582, C 595,
C 613.

Accordingly, from 1983, into 1987 and beyond, the Plan benefit was provided by
the City providing the healthcare at a fixed rate ($21/month for Medicare participants,
$55/month for those not qualified’ for Medicare). For Police and Firemen Annuitants,
their fund paid their premium, (See Police Fund Pamphlet: Your Service Retirement
Benefits, effective January 1, 1986 (“the Fund pays annuitant’s premium”) C 796),
Municipal and Laborers’ Funds paid a flat $25/month per participant. The City
conducted regular “pre-retirement seminars™ at which employees were assured that this
subsidized retirement healthcare plan was a permanent benefit, which they could rely on
in their retirement for life, and indeed, because for most of the classes their City
employment began before April 1, 1986, their City employment does not qualify for
coverage under the federal Medicare pro gram.

E. The City v. Korshak Case: Initial Rulings, Trial, and First Settlement.

In 1987, the City was facing a liability for converting tax levies belonging to the
Funds.® Concocting a “game plan” ploy to offset its liability for having wrongfully
converted Pension tax levies belonging to the Funds, the City approached the Funds

Trustees and threatened to stop providing annuitant healthcare unless the Funds would

7 Either less than age 65, or began City work prior to April 1, 1986.
8 149, 480, alleged in Third Amended Complaint at §12; City liability for converting
pension fund tax levies. Ryan v. Chicago, 148 llL.App.3d 638 (1st Dist. 1986)
(participant derivative action filed for benefit of the Funds) and 274 T1l. App.3d 913(1st
Dist. 1995).
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waive its conversion liability to them (C 553). Rebuffed for what would have been a
clear breach of their fiduciary duty, the City sued the Trustees (City v. Korshak, 87 CH
10134) for a declaration that it was not obligated to provide énnuitant healthcare, and to
recover the money it had spent over the previous years. (C 557). The Funds and
Participants’ Classes responded with verified counterclaims a-ssérting the Funds’
Agreements with the City, and the City’s obligation to continue to provide annuitant
healthcare permanently, as a term of employment, contract and estoppel. (Funds: C 568,

C 582, C 595 and C 613; Participants: C709; later, the participant classes asserted the
1970 Constitution’s Article XIIT Section 5 protections, as prohibiting a diminution in the
healthcare benefit, as well.)

The Circuit Court (ITon. Albert Green) dismissed the City’s claims with
prejudice, denied the City’s motion to dismiss ther Counter-complaints for participants’
continued coverage, enjoined the City from terminating coverage during the litigation®,
and proceeded to a trial of those claims in June 1988.

After the trial concluded, but before Circuit Judge Green rendered his decision,
the City and the Funds entered into a settlement for the period through 12/31/1997
(C 821), codified in part by a statute, P.A.86-273 enactqd August 23, 1989), which, for
the settlement period through 12/31/1997, continued the City’s Annuitant Medical
Benefits Plan, allocated healthcare costs among the City (at least 55%), the Funds (a tax

dollar subsidy), and the Participants; and in the event no permanent solution was reached

* C121, City v. Korshak, May 16, 1988, Decision by Judge Gréen, upholding claims for
participants under theories of term of employment, contract, and estoppel.
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by 12/31/1997, preserved the Participants’ rights to revive the litigation with all claims as
they existed at the beginning, on Qctober 19, 1987.
F. The City v. Korshak Case: Case Revival, and the Second Settlement

No permanent solution having been reached by the end of 1997, the participants’
classes moved to revive the claims, and, assisted by this court’s June 15, 2000 order (C
846), the claims were revived, and eventually settled in 2003, by another interim ten-year
settlement, through June 30, 2013, which also preserved the Participants’ rights to revive
their claims and the litigation at that time. (C 856)
G. The City v. Korshak Case: Audit and Reconciliation Process

During the operation of the 2003 Settlement, it was also discovered that the City’s
estimates of health costs had been much higher than actually incurred. Pursuant to a
negotiated Audit and Reconciliation process, each year’s charges were ultimately audited
and reconciled, resulting in substantial refunds to ziﬁnuitants in each of the ten years,
totaling over $51 million in overcharges refunded to participants. (C 87’2).10

H. The City Extended the Plan, and Declared on May 15, 2013 that
It Would “Phase Out” and End Annuitant Healthcare

Despite the Participants® Class Counsel’s requests to negotiate another, hopefully
permanent settlement, the City instead, on May 15, 2013, issued a letter to participants,

notifying them that it would:

) extend the then-current retiree healthcare benefits to the end of 2013;
(i)  maintain the current level of benefits for pre-8/23/1989 retirees for their
lifetimes;

(iii)  phase out the benefits for post-8/23/1989 retirees, beginning January 1,
2014, and terminate their coverage entirely, by January 1, 2017.

19 Participants’ motion to compel an audit of the last half of 2013 was denied, and is on
appeal here as No. 15-2183.
12




(C 1659, City Letter dated May 15, 2013; C152, Amended Complaint, §98.)

The City’s May 15, 2013 letter acknowledges its obligation, and agreed to
continue retiree healthcare for the Certified Korshak (12/31/1987 Retirees) and
“Window™'! Retirees Subclasses:

2. After January 1, 2014, the City will provide a healthcare
plan with a continued contribution from the City of up to
55% of the cost for that plan for their lifetimes to the City
retirees who are members of the Korshak and “Window”
Sub-Classes, meaning those City annuitants who retired
prior to August 23, 1989. In short, the City will continue
to substantially subsidize these retirees' healthcare plan as
it does today.

In spite of that assurance, the City is actually diminishing the benefit, even for
those pre-8/23/1989 subclasses as well, raising their premiums, albeit in lesser amounts,

Also, contrary to the City’s previous commitment to contribute “at least” 55% of
the costs of retiree healthcare for all retirees, the City’s letter surreptitiously changes its
commitment to a much different “up 20” 55%. Thus, even if the rates were correctly
calculated, the City is now “capping”, rather than “flooring” its commitment, even to
these two classes. Indeed, their rates are in fact being increased.

L. 2013 Revival of the Litigation,
1. Required by the Court to File a New Complaint.

Participants’ class counsel sought to revive the litigation within the Korshak case,

but was denied by Circuit Judge Neil H .Cohen, in his view that it had to be done via a

! The “Korshak” subclass is persons who retired on or before December 31, 1987. The
“Window” subclass is those who retired in the “Window” period after 12/31/1987 but
prior to August 23, 1989, the date of enactment of PA. 86-273, Pension Code
Amendment.
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new complaint. (C 130, Amended Complaint, 4.)

When Class Counsel refiled the case, with participants’ plaintiffs, in a new
complaint (C 3), incorporating all three claims previously upheld by Judge Green; plus
explicit assertion, inter alia, of the Article XIII, Section 5 claim, the City, predictably,
removed the case to federal court, resulting in two years diversion of the case.

2. Removal, Wrongful Dismissal, Reversal, Remand.

Since the City is a defendant in the new complaint, it removed the case to federal
court, (C 59), where the District Judge, in the erroneous view that the Illinois Courts
would not regard healthcare benefits as constitutionally protected, dismissed the
complaint and denied Participants’ motions for class certification and preliminary
injunction as moot.'

Participants appealed to the Seventh Circuit, which stayed the case pending the
Tllinois Supreme Court’s decision on the State retirees’ healthcare claims. When the
Kanervav. Weems, 2014 IL 115811 (2014) decision was issued, declaring that annuitant
- healthcare benefits provided by a public employer are indeed protected by the Illinois
Constitution’s Article X1II, §5 against being diminished or impaired, the Seventh Circuit
vacated the District Judge’s dismissal of this case, declared that the actionable claims are
State law claims, and ordered it to be remanded to the Illinois Circuit Court. Underwood
v. City, 779 F.3d 461 (7th Cir. 2015), and see remand order, C 128.

The case was thus back before the Circuit Court of Cook County, and assigned to

Hon. Neil H. Cohen.

12 Underwood v. City of Chicago, 2013 U.S. Dist. LEXIS 174455, 2013 WL 6578777
(N.D. IIL Dec. 13, 2013)
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J. The Claims in this Case.

The Plan participants’ claim is that the City and Funds are obligated under the
Plan via three causes of action.

First, that Kanerva v. Weems, 2014 TL 115811, obligates the City and Funds
permanently against reduction, phase out or ending, by the Constitution’s Articie X111,
Section 3 protection of benefits of participation in a retirement system.

Second, that the Funds’ obligation to provide annuitant healthcare under the 1983
and 1985 Pension Code amendments was fulfilled by contracting with the City, thus
binding both under principles of contract.

Third, by estoppel, that having induced participants to work for the City,
reasonably relying on the assurances by the City and Funds that they could rely on their
City of Chicago Annuitant Medical Benefits Plan benefits for life estopps the City and
Funds from denying or reducing their promised lifetime healthcare benefits.

K. The 2016 Reduction in Benefiis; Increase in Premiums at Issue Here

Without prior notice the City, on September 18, 2015, sent notices advising
annuitants of vastly increased annuitant healthcare premiums, effective January 1, 2016,
(C 1661), a direct result of the CitS(’s reducing its 2016 appropriation for annuitant
healthcare by $69 million from 2012’s appropriation; $31 million cut from 2015°s
appropriation alone. See 2016 City Budget Books C 1756,

L. The City’s Post-2013 Unilateral Reduction in the Benefit
Beginning with the 2014 Appropriation, the City has unilaterally reduced the

annuitants® healthcare benefit appropriation as follows:
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Reduction

2013 Appropriation and Expenditure  $102,326,353 - From 2013

2014 Appropriation: - $ 80,609,808 $ 21,716,545
2015 Appropriation: $ 62,912,845 $ 39,413,508
2016 Approptiation : $ 32,700,910 $ 69,625,443

Cumulative Reduction from 2013 Levels:  $ 130.755.496
Accordingly, the 2016 diminishment alone is $69.,625.,443; the aggregate
diminution in appropriation from 2014 to 2016 is $ 130,755,496.

M. A Preliminary Injunction Denied, Complaint Upheld and then Renewed
Preliminary Injunction Denied again

1. First Preliminary Injunction.

Participants’ request for a preliminary injunction to preserve the status quo
against the 2016 increases (C 1752) was initially denied November 2, 2015, without
prejudice, in the Circuit Court’s expressed desire to deal with the issues in a “linear way”,
first addressing the City and Funds’ motions to dismiss the new complaint, believing
there to be sufficient time before the January 1, 2016 premium increases (Vol. 9 of 9,
Report of Proceeding, September 28, 2015, at 19, 69:3-4).

2. Plaintiffs Complaint Upheld, December 3, 2015 Denial of
City and Funds’ Motions to Dismiss.

On December 3, 2015, Judge Cohen upheld the Complaint’s Constitutional Count
1, dismissing the contract and estoppel counts with leave to replead; (i) refused to
recognize Judge Green’s May 1988 decision (upholding the participants’ claims of term
of employment, contract and estoppel) as law of the case, (ii) declared that the post-1983
statutes’ labels of the benefits as not protected were unenforceable, (iii) denied the City
and Funds® motions to dismiss Count 1 {Constitutional Protection of Retiree Healthcare

Benefits), leaving for future determination the parameters of the protected benefit, and
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dismissing without prejudice Counts 2 (Contract) and 3 (estoppel), with-leave to replead.
A2,C 00567. Plaintiffs filed their Third Amended Class Action Complaint on January
13, 2016.
3. December 23, 2015 Preliminary Injunction Hearing
Following the court’s upholding the Constitutional Count 1, plaintiffs renewed
their motion for preliminary injunction against the City’s declared 1/1/2016 increases.
On December 23, 2015, the court conducted an evidentiary hearing, heard argument and
ruled. (Transcript, Supp. Record, C 4.)
At the hearing, the City’s Budget Director, Ms. Alexandra Holt, admitted that:
-~ the 2016 premium increases is simply product of the City’s unilateral
decision to reduce its appropriation for annuitant healthcare subsidy by
$30 million from the 2015 subsidy amount, which was itself a $60
gng)l‘lion reduction from the 2012 amount (Holt testimony at 16-20, 21~

- the City is a self-insurer, the actual provider of the annuitant
healthcare benefit (Id. at 36-38);

- the $30 million cut from was one of the only actual expenditures cut in
making the City’s 2016 “reductions” of $57 million (most of the rest
made up of things that were not actually being spent (i.e. cancelling
unfilled job positions) (/d. at 28-30);

- the $30 million amounts to no more than 1% of the City’s $3 billion
general corporate budget, and that simply raising the property taxes to
keep the appropriation at 2015 levels would amount to only $30 for
the average property taxpayer. (/d. at 38-42); and

- all that is necessary to legally authorize the annuitant health benefit
plan was the appropriation ordinance. (/d. at 52-58).

The City’s Benefits Manager, Nancy Currier, acknowledged that the City is a
self-insurer, the provider, not mere subsidizer of the City of Chicago Annuitant Medical

Benefits Plan, and acknowledged as well that the premium methodology used in

17




calculating the 2016 premiums is the same methodology that has, for every one of the ten
years of the 2003 Settlement, after being subjected to audit and reconciliation, caused
participants to be overcharged in each year, resulting in aggregate overcharges exceeding
$51 million, and that the City has not and will not audit and reconcile the full year 2013,
2014, 2015 or 2016 premiums. {Currier Testimony, Id. at 99-102) She also
acknowledged that the only way for participants to reduce their premiums in the City
plans now would require them to choose alternative “Choice” plans which offer
substantially reduced networks, substantially increased out-of-pocket costs, or both. (Jd.
65, 118-122, 125)

N. The Unreliable Calculation of the 2016 Rates.

The participants also assert that the “New Rates” imposed by the City for the
post- 6/30/2013 Settlement period should also be énjoined because they are calcunlated by
a flawed method that systematically overcharges annuitants.

During the course of the 2003-2013 Settlement, it was discovered that the Segal
projections, on which the City based its settlement period “rates” for retiree healthcare
were substantially more than actually experienced during the settlement period.

Accordingly, an audit and reconciliation process was ordered, in order to conform
rates charged to annuitants with the actual experienced costs of annuitant healthcare.
Over the ten-year period of the settlement, the audit and reconciliation process identified
overcharges to participants in each and every year. Total overcharges to participants
during the 2003-6/30/2013 period exceeded $51 million, which were refunded as part of
the audit and reconciliation process.

Since the June 30, 2013 expiration of the 2003 Settlement, the City has refused to
18




audit and reconcile the rates charged to actual experience; refused for the last half of
2013, and will nof audit or reconcile the rates to actual charges for 2014, 2015 or 2016."
(Transcript, Supp. Record, C 4, at 99-102)

Moreover, the process by which the City continues to calculate annuitant
healthcare rates is based on the same estimating source and method.'* Participants assert
that the rates charged for 2014, 2015 and 2016 are excessive, even before considering the
City’s unilateral reduction of its appropriation for annuitant healthcare.

0. Two Diminishments at Issue.

Thus, there are two unilateral diminishment actions by the City: (i) increasing the
premiums by an estimated costs factor that has been overstated in every previous year
going back to its 2003 inception'® and (ii) reducing its appropriation for the benefit,
viewed either individually or in the aggrepate, from the $102,326_,3 53 aggregate
appropriation and expenditure in 2013, to $80,609,808 in 2014, reducing to $62,912,845
in 2015, and reducing it by a further 50% or $31 million in just the 2016 appropriation
alone!®; (a total diminution of $100 million through 2015; $130,755,496 million by the

end of 2016; all of which diminutions result in corresponding increases in premiums to

¥ C 00737, Chart of City Rate Changes for 2016.
14 Testimony of Nancy Currier, Transcript, Supp. Record, C 4, at 80-82)
1 1695, Motion for Audit of 2013-2d half, documenting how City’s use of estimated
premiums has resulted in post-audit refunds when compared to actual experience for each
year, totaling more than $50 million over the last ten-year settlement period.
' C 00737, Comparison of City Appropriations for Annuity Healthcare 2012-2016.
Source: City’s 2016 and 2014 Budget Books (C 1756), portions showing $31 million cut
from city’s line item 0052 expenditures for Hospital and Medical Care to Eligible
Annuitants and their Dependents for 2016; following $21.7 million reduction in 2014,
and $17.7 million reduction in 2015, for a cumulative reduction of $69,625,443 to date,
which has been entirely borne by annuitants. Confirmed by testimony of City Budget
Director Holt (Supp. Record C 4, Transcript, 19:13-30:24), and City Benefits Manager
Currier (Jd. at 80:15-20).
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annuitants,

The result is that annuitants have seen their annuitant healthcare premiums
increased by the City as much as 300% or more, over just the period since 2013, Indeed,
some annuitants are faced with health insumce premiums that actually nearly reach or
exceed the amount of their annuities. (Supp. Record, C 490; 703-704). Many face
premiums exceeding 30% of their entire gross annuity. (Supp. Record, C 330-338,
Chart). Some, especially the non-Medicare qualified who have families, spouse and
- dependents, face premiums exceeding $25,000 per year. (Supp. Record, C 330 at Tab.
No. 15, 77, 128, 214, and many others in or in excess of the $20,000 range - passim).

Nor are the “cost saving” alternatives offered by the City equivalent by any
means. Per the testimony of City Benefits Manager Nancy Currier, Participants who
wish to save money, are offered a selection from plans that either (a) exclude from the
covered network (NorthShore, Northwestern, University of Chicago, Advocate, and
Rush) the institutions and physicians who make up the overwhelming percentage of
healthcare providers in the region, or (b) carry vastly increased out-of-pocket costs for
participants, or (c) both. Supp. Record, C 4, Decémber 23, 2015 Transcript at 65:4-9, and
121:10.

P. The Preliminary Injunction Hearing and Denial.

After hearing arguments, Judge Cohen denied the preliminary injunction, (Supp.
Record, C 4, December 23, 2015 Tr. 224 - bottom) ignoring the presumption in favor of
pensioners ({d. 215-217), holding that participants’ protected benefits are only the
provisions that the Pension Code exﬁ]icitly requires (/d. at 228-231) rathe; than the

healthcare benefit provided annuitants by the City, and declaring the City’s providing
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annuitant healthcare benefits to annuitants does not “willy nilly” or “magically” make
those benefits permanent. Id. at 235.

Despite Judge Cohen’s never actually reaching the tssues of balance of equities
and irreparable harm, Plaintiffs submitted substantial ample evidence. (See spreadsheet
attachment to preliminary injunction motion, (Supp. Record C 330) plus statements from
participants, some having to drop coverage as too expensive, in some cases costing more
than their entire monthly annuity (C 00822, Supp. Record C 593-839).

As well, on balance of equities and hardships, there was little dispute that the
hardships and equities weigh far more towards the participants (who have seen their
premiums rise some 300% since 2013, which in some cases is more than 30% of their
pension, and some actually more than the entire amount of their monthly pension check,
with some families facing premiums beyond $25,000 per year, while the City’s argument
of hardship and that it would have to find $30-60 million “additional” is only because it
cut that amount that was previously in its budget, which amounts to less than 1% of its
overall budget, a mere $30 additional on the average property tax bill.

Argument

The court below erred as a matter of law, in regarding the protected benefit
as (a) merely that which is required by the Pension Code, or (b) the City of Chicago
Annuitant Medical Benefit Plan, as the healthcare benefits that an Illinois public
employer provides basing eligibility exclusively on one’s being an annuitant (i.e., the
benefits of participation in one of the City’s Annuity and Benefit Funds.

The Circuit Court’s denial of an injunction was based on its wrong holding
that protected benefits are limited to just the obligations explicitly required by the
Illinois Pension Code.

IMinois Law is absolutely clear that a benefit provided by a governmental
employer to its annuitants, whose “eligibility for all of the benefits is limited to,
conditioned on, and flows directly from membership in one of the State's various public
pension systems” is protected against being diminished, withont requiring it to be a
Pension Code obligation.

Rather than “following the law”, the Circuit Judge’s denial of preliminary
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injunction was based on three clear errors of law, in:

(i) ignoring the presumption in favor of pensioners,

(ii) ruling that the protections were limited to what the Pension Code
requires, rather than what benefits the City and Funds provide explicitly
conditioned on being an annuitant, and

(iii) conflating the City’s statutory obligation to finance the Funds’ subsidies
with the City’s actually providing the healthcare benefit.

While the circuit court’s December 3, 2015 decision acknowledges that the
participants (clearly those who were participants on 8/23/1989) have an enforceable
right to permanent protection of their benefits, Judge Cohen’s December 23, 2015
ruling denying the requested preliminary injunction misunderstood the Constitution’s
protection as Itmited to what the Pension Code requires; ignoring that Kanerva rejected
precisely that limitation, holding that Art. XIII, §5 explicitly enforces for life whatever
benefit a government employer provides to participants.

Here, the participants are actually entitled to summary judgment. The protected
benefit is the City of Chicago Annuitant Medical Benefits Plan, as it existed on
8/23/1989, for people who were participants in one of the four Funds on that date,
Once that is recognized as the law, which it is, the court below should have entered the
injunction against the City’s most recent changes, leaving for future issue only the
extent of the summary judgment and the extent of accounting that the participants are
entitled to, as a matter of law.

As a matter of law, the Court below should have ordered the City to defer its
declared diminution/“phase out” until its (il)legality can be determined by the court.

Especially in light of the Circuit Court’s recognition that the 8/23/ 1989
participants have enforceable rights to permanent protection of a benefit, it should have

simply followed through and blocked the January 1, 2016 changes, which by reducing
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the City’s appropriation from $100 million to $29 million, diminished the City’s

benefit/subsidy/contribution and raised rates to annuitants. In short, Plaintiffs have

satisfied the criteria necessary to preserve the status quo'”, and the court should enter

the injunction.

I. Illinois law is clear:

A,

B.

Benefits are to be determined with a presumption in favor of
“pensioners”;

All benefits that are provided by a public employer based on
participation in the City’s retirement systems (i.e. provided,
conditioned on, and flowing from participation in an Illinois
retirement system) are protected bhenefits of participation; not just
obligations required by the Pension Code; and

Retiree Healthcare Benefits are protected benefits under the
Constitution’s Art. XIII, §5; thus cannot be diminished, reduced or
impaired. ' '

While the court below recognized that participants are entitled to Article X111

Section 5’s protections, the fundamental error of the court below was in thercafter

interpreting the protected benefit narrowly (with a presumption in favor of the City rather

than the pensioners) and viewing the protected benefit as limited to the Pension Code’s

explicit obligations, rather than to the benefits the City employer provided its annuitants.

Its interpretation of the persons whose rights are protected may well be determined by

what benefits are provided at any time during their participation, but the benefits that are

protected are all those provided by the City as a benefit to its retiree participants in the

City’s Annuitant Healthcare Plan, not just the obligations imposed by the Pension Code.

" While we would be entitled to restore the status quo pendent lite to the July 1, 2013

status at the time the injunction was first sought, at this point we only seek to preserve the

current status quo.
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A. Kanerva v. Weems directs that Pension Rights under the Constitution
are to be determined with a presumption in favor of “pensioners”,
and Benefits that a public employer provides, that are conditioned on
and flowing from participation in an Illinois retirement system are
protected for life.

While the issue of whether annuitant healthcare is protected for life may have
been once uncertain, Illinois law has, since Kanerva v. Weems, 2014 IL 115811, been
absolutely clear on “q35 [t]he question of whether the pension protection clause applies to
an [llinois public employer's obligation to contribute to the cost of health care benefits for
employees covered by one of the state retirement systems”. Kanerva held that it does, and
precludes the employer from reducing the subsidized healthcare benefits provided to its
annuitants.

Indeed, the issue there was whether the State could reduce the State’s
share/subsidy from providing 100% full-paid health insurance to its “former employees”,
not under the Pension Code, but simply the benefits legally provided by the State to its
former employees:

91 At issue in this appeal is the validity of Public Act 97-695 (eff. July 1,

2012), which amended section 10 of the State Employees Group Insurance

Act of 1971 (Group Insurance Act) (5 _ILCS 375/10 (West 2012)) by

eliminating the statutory standards for the State's contributions to health
insurance premiums for members of three of the State's retirement systems.

The court recognized that the healthcare was not contained or required by any Pension
Code provision;18 they were merely benefits legally provided to the State’s former
employees.

Consequently, the court resolved two questions: (1) whether the so-called

% State employees’ participate in one of five retirement systems, whose Pension Code
provisions are contained in 40 ILCS Art. 2 General Assembly Retirement System, Art.
14 SERS, Art. 15 SURS, Art.16 Teachers Retirement System, Art. 18 Judges
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“Pension Protection Clause” protects benefits beyond annuities, and (2) whether the
protection extends beyond benefits compelled by the Pension Code. The Court’s holding
is absolutely clear: The Constitution protects, qnd prohibits the reduction of, all benefits
that a person receives that are “conditioned on, and flowing directly from a person’s
being a participant in an Jllinois governmental retirement system”, Kanerva at 40,

B. The court’s obligation to construe these questions with a presumption
liberally in favor of the annuitants.

Ignored by the court below, Kanerva begins and ends the framework of
interpreting by directing the court to interpret pension rights liberally in favor of the
annuitants:

936 The construction of constitutional provisions is governed by the same
general principles that apply to statutes. ... . Our objective when construing a
constitutional provision i8 to determine and effectuate the common
understanding of the citizens who adopted it ..., and courts will look to the
natural and popular meaning of the language used as it was understood when
the constitution was adopted .... Where the language of a constitutional
provision is unambiguous, it will be given effect without resort to other aids
for construction. .... In addition, it is proper to consider constitutional
language "in light of the history and condition of the times, and the particular
problem which the convention sought to address ***." ... "Moreover, *** to
the extent there is any question as to legislative intent and the clarity of
the language of a pension statute, it must be liberally construed in favor
of the rights of the pensioner."

955 Finally, we point out again a fundamental principle noted at the
outset of our discussion. Under settled IHinois law, where there is any
question as to legislative intent and the clarity of the language of a
pension statute, it must be liberally construed in favor of the rights of the
pensioner. This rule of construction applies with equal force to our
interpretation of the pension protection provisions set forth in article XUI,
section 5. Accordingly, to the extent that there may be any remaining doubt
regarding the meaning or effect of those provisions, we are obliged to resolve
that doubt in favor of the members of the State's public retirement systems.

Kanerva, at Y 36 and 55; Citations omitted, emphasis added.

25




C. Participants’ protected benefits are not limited to just what the
Illinois Pension Code requires. Rather the protection against
diminution applies to all benefits whose eligibility is conditioned on,
and flows from, a person’s being an annuitant, participant in the
City’s retirement systems.

Kanerva also declares that the Constitution’s protection extends beyond the
explicit obligations contained in the Pension Code, to protect all benefits whose
eligibility flows from participation in a public employer’s retirement systems. The
Kanerva plaintiffs challenged the reduction in healthcare benefits provided under the
Group Insurance Act, not the Pension Code:

€137 In this case, plaintiffs contend that, by eliminating the statutory standards
in the prior version of section 10 of the Group Insurance Act and requiring
annuitants and survivors to contribute additional amounts toward the cost of
their health care, Public Act 97-695 has diminished or impaired this
retirement system membership benefit, in violation of the pension protection
clause.

The State argued against Constitutional protection, asserting that the Constitution’s Pension
Protection clause should only apply to Pension Code provision:

Defendants respond by asserting that State contributions to retiree health
insurance premiums, which are not codified in the Pension Code and are not
paid from the assets of the retirement funds established in the Pension Code,
are fundamentally different from pension annuities and, therefore, are not
included within the protections afforded by article X1li, section 5. Kanerva,
at 9 37.

The Court held that the benefits were nonetheless constitutionally protected and
permanent; declaring the rule that Article XIII §5 protects all benefits provided by a
public employer to participants in an Illinois public pension or retirement system,
deriving from their status as participants in the unit’s retirement systems:
940 Although some df the benefits are govermned by a group health insurance
statute and others are covered by the Pension Code, eligibility for all of the

benefits is limited to, conditioned on, and flows directly from
membership in one of the State's various public pension systems. Giving
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the language of article XIII, section 3, its plain and ordinary meaning, all
of these benefits, including subsidized health care, must be considered to
be benefits of membership in a pension or retirement system of the State
and, therefore, within that provision's protections.

9/41 No principle of statutory construction supports a contrary view.
Defendants contend that the reach of article XTII, section 3, is confined to the
retirement annuity payments authorized by the Pension Code, but there is
nothing in the text of the Constitution that warrants such a limitation. ..... If
they had intended to protect only core pension annuity benefits and to exclude
the various other benefits state employees were and are entitled to receive as a
result of membership in the State's pensions systems, the drafters could have
so specified. But they did not. The text of the provision proposed to and
adopted by the voters of this State did not limit its terms to annuities, or to
benefits conferred directly by the Pension Code, which would also include
disability coverage and survivor benefits. Rather, the drafters chose expansive
language that goes beyond annuities and the terms of the Pension Code,
defining the range of protected benefits broadly to encompass those attendant
to membership in the State's retirement systems. Then, as now, subsidized
health care was one of those benefits. For us to hold that such benefits are not
among the benefits of membership protected by the constitution would
require us to construe article XIII, section 5, in a way that the plain langnage
of the provision does not support. We may not rewrite the pension protection
clause to include restrictions and limitations that the drafters did not express
and the citizens of Illinois did not approve. See Prazen, 2013 IL 115035, 9
37-38

954 Defendants observe that health care costs and benefits are governed by a
different set of calculations than retirement annuities. While that is
unquestionably true, it is also legally irrelevant. The criterion selected by the
drafters and approved by the voters is status based. Whether a benefit
qualifies for profection under article XIII, section 5, turns simply on
whether it is derived firom membership in one of the State's public pension
systems. If it qualifies as a benefit of membership, it is protected. 1f it does
not, it is not. How the benefit is actually computed plays no role in the

ngquiry.

56 CONCLUSION

957 For the foregoing reasons, we conclude that the State's provision of
health insurance premium subsidies for retirees is a benefit of membership in a
pension or retirement system within the meaning of article XIII, section 5, of
the Illinois Constitution, and the General Assembly was precluded from
diminishing ot impairing that benefit for those employees, annuitants, and
survivors whose rights were govermed by the version of section 10 of the
Group Insurance Act that was in effect prior to the enactment of Public Act
97-695. Accordingly, the circuit court erred in dismissing plaintiffs' claims
that Public Act 97-695 18 void and unenforceable under article X111, section 3.
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Thus, if a public employer provides a benefit for which eligibility is a person’s
annuitant status, that benefit is protected permanently for that participant, by the Illinois
Constitution’s Article XTIT §5.

IL. The Benefit to be protected is the City of Chicago Annuitant Medical

Benefits Plan, whose eligibility is conditioned on one’s being an annuitant of
the City’s four retirement funds.

The benefits we seek to enforce are the healthcare benefit plan legally provided
by the City to its retiree participants in the four annuity and benefit plans; not just the
limited wording of the Pension Code provisions that the City finance the Funds’
subsidies.

Per the terms of the City of Chicago Annuitant Medical Benefits Plan, as set out
in the Plan IHandbook, eligibility is “limited to, conditioned on, and flows directly ﬂom

membership in” one of the City’s four annuity and benefit funds:

ELIGIBILITY

You will be eligible for coverage if you are:

¢ An Annuitant of the City of Chicago. “annuitant"
means a former employee who 18 receiving an age
and service annuity from one of four retirement
funds, _

¢ The spouse of a deceased Annuitant if you are
receiving spousal annuity payments, or

o A dependent of a deceased Annuitant if you are
receiving annuity payments. (C 757, p. 2, Plan
Handbook at 2).

Accordingly, the City of Chicago Annuitant Medical Benefit Plan has been, at all
relevant times, a benefit of participants’ participation in their respective Funds, which
1970 Tllinois Constitution, Article XTII §5 prohibits from being diminished or impaired.

Nor was there any reservation of right by the City to amend or terminate the plan.
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Al The importance of the City’s role as the “provider”, not merely a
“subsidizer”.

While the City portrays itself as merely “subsidizing” retiree healthcare (as- if that
would diminish Article XII Section 5°s force against it), the City does not merely
“subsidize” retiree healthcare by payments to a third party health insurer. The City is not
a “subsidizer”; it is the self-insured actual provider of the benefit itself. (Supp. Record,
C 4, December 23, 2015 Tr. 36:6-8; 77-79).

Alternatively, we show that the “contract”, as asserted by the Funds in their
original Korshak counterclaims upheld against the City, is that the Funds fulfilled their
obligations to obtain coverage for their participants by contracting with the City qua
provider for a fixed rate, either paid for fully by the Police and Fire Funds, and mostly
paid by the Municipal and Laborers funds. In any event, the City’s obligation is not the
“subsidies”, nor just the amounts paid by the Funds, but the coverage itself at the rates
set to the subsidies.

III.  Rather than “following the law”, the Circuit Judge’s Denial of Preliminary

Injunction was based on three clear errors of law, in:

(i) ignoring the presumption in favor of pensioners,

(ii) ruling that the protections were limited to what the Peusion Code
requires, rather than what benefits the City and Funds provide
explicitly conditioned on being an annuitant, and

(iii) conflating the City’s statutory obligation to finance the Funds’ subsidies
with the City’s actually providing the healthcare benefit.

Against this standard, Judge Cohen’s analysis was flawed in (i) not applying the

presumption in favor of the pensioners (ii) limiting the Constitutional protections to what
the Pension Code required, and (iit) miscalculating a non-reduction by comparing the

City’s currant appropriation to the Funds’ subsidies.

Illinois law is thus simple and clear: The Illinois Constitution’s Article XIIT,
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Section 5 protects all benefits a public employer provides to people by reason of their
participation in an Illinois public retirement system. And, the benefits protected are not
just those required by Pension Code provisions, but all of those benefits that public
entities provide to participants in public retirement systems.

Since eligibility for the City of Chicago Annuitant Medical Benefit Plan is
“limited to, conditioned on, and flows directly from membership in one of the State’s
various public pension systems”19 , this subsidized healthcare benefit “must be
considered to be benefits of membership in a pension or retirement system of the State
and, therefore, within [the Article XIII Section 5°s] protections” and prohibited from
being diminished or impaired. The Circuit Court’s denial of the injunction based on its
view that the Constitutional protection is limited to the Pension Code provisions, or that
the City ... was clear error, and abuse of discretion,

The Circuit Court’s focus on just the language of the specific Pension Code
provisions (which were enacted to help finance, not to replace, the City’s annuitant
healthcare obligation) ignores that the protection extends to a// benefits that are explicitly
provided by the City to its retirement system participants. That 1s, while the 1983 and
1985 Pension Code provisions explicitly require the Funds to obtain or administer
coverage, the Constitution protects against a public employer’s diminishing the benefits
it provides to its former employees who are participants in the Funds. This is the explicit
holding of Kanerva that the City totally ignores.

Indeed, even if we accept, arguendo, the City’s characterization of its

participation as a monetary subsidy, rather than a provided benefit, Kanerva squarely

' Kanerva v. Weems, 2014 1L 115811 (2014) at 140.
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rejects a public employer’s dimimution of a subsidy to a plan provided exclusively to

participants in its retirement systems.

Also clearly wrong was Judge Cohen’s limitation of the protected benefit to those

things required by the Pension Code.

While the court below paid lip service to Constitutional interpretation, it ignored

the Supreme Coutt’s admonition that the courts are required to construe pension benefits

liberally in favor of the pensioners. Judge Cohen’s denial ignored the presumption in

favor of pensioners:

23
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215
THE COURT: ...

216

But I'll tell you, it's just ordinary

rules of statutory construction. You look at the
four corners of the statute and the contract. You
look at the four corners of the contract, and you are
limited by those terms as to what was given, That's
just the ordinary rules of construction, whether it's
a constitutional amendment provision, statutory
provision or a contract.

(Supp. Record, C 4, December 23, 2015 Tr. 215-216)

The court held that participants’ protected benefits are only the provisions that the

Pension Code explicitly requires, rather than the healthcare benefit provided annuitants by

the City:

9
10
11
12
13
14
15
16

216

You're asking me to read into that
that which is not there. You're asking me to do it
because of Kanerva, and I understand that.

But Kanerva didn't just give carte
blanche. It doesn't say that which has been given
with limitations is, carte blanche, given for life.

It just said that which is given is guaranteed. It's
not gnaranteed for life. It's gnaranteed within the
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ambit in which it was given, and that's up to the
legislature. It's not up to you, and it's not up to
me. I wish it were up to me; then we'd have a real
nice, platonic republic, and lots of things would be
changing. But we don't have that, and I'm somewhat
limited by that which is the - by the separation of
powers in that regard.

MR. KRISLOV: ....

217

QOur view of Kanerva is that Kanerva

says where a public employer has granted a benefit
that is conditioned on —

THE COURT: Participation.

MR. KRISLOV: -- participation in one
of the retirement systems, it is a protected benefit
for life. And giving it -

THE COURT: What if the nature of that
which has been given is limited? I'm giving you $5
every week for the rest of your life. Somehow,
because you need more money, or because things
change -- and I'm not trying to insult anybody here,
believe me, I'm not -- are you trying to tell me that
it should be $10 or $20 because the value of the
dollar has gone down? Does it ipso facto mean that I
have to give you $100 a week? Isn't it limited to
that which I give?

MR. KRISLOV: If I'm a public
employ|er], and I say here is a benefit that I will
give to people who are participants in the retirement
system, I will provide your healtheare — I will
provide the following benefit. I will provide, the
City of Chicago -
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THE COURT: I will give you $55 a
month.

MR. KRISLOV: But that's not what I'm
seeking to enforce.

THE COURT: I know. But that's what
it says. I understand you're trying to go beyond
that. ' :

MR. KRISLOV: That's what the Pension
Code wording says. ...

What I'm saying is that by
providing -- ....
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the
15 City of Chicago annuitant healthcare plan ....to people
17 based solely on their being annuitants or
18 participants in the plan, you're stuck with it for

19 life. Yes.

20

3 THE COURT: Providing the tax levy is
4 what the City did per the statute, '83 and '85.

5 MR, KRISLOV: Per the Pension Code
6 statute.

7 THE COURT: Yeah, well, isn't that

8 what I'm stuck with?
1d
And, the court declaring that the City’s providing annuitant healthcare benefits to
annuitants does not “willy nilly” or “magically” make those benefits permanent:
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7 And Mr. Krislov's argunment
8 notwithstanding, the Constitution protects that which
9 was granted. It doesn't add toit. It doesn't
10 magically create a right that was not given. The
11 problem therein lies with the legislature if you have
12 a beef, not with anybody else. And that was a long
13 time ago.
14 So, clearly, as to the - it seems to
15 me, as to the post-August 23rd, 1989 group, the
16 fourth subclass, they do not have an ascertainable
17 claim for relief, and I need go no further.

[Regarding the pre-8/23/1989 hiree subclass:]

18 With regard to the prior groups, the

19 1983 and '85 [Pension Code] amendments were in effect when the
20 Korshak subclass and the Windows subclass and

21 subclass 3 entered into the Funds' retirement

22 systems, as I stated.

23 Although Mr. Krislov and I argued
24 about the issue, I do find, of course, that those who
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1 were participants prior to August 23rd, 1989, do
2 have an ascertainable claim for relief. And that's
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what I said earlier in my December 3rd opinion.
What that claim for relief is, as [
mentioned earlier, and Mr. Krislov mentioned, is
going to be subject to further discussion between the
parties, arguments, ctcetera. But as I have alluded
to, I use rules of statutory construction, and I
cannot write into a statute that which is not there,
even if I want to.
And I look at the 1983 and the 1985
[Pension Code] statutes, and much as Mr. Prendergast has as argued,
13 they are limited. They are limited by their terms.
14 And the ascertainable claim for relief for those
15 three subclasses is, thus, limited thereby.
16 Therefore, they do have an
17 ascertainable claim for relief, but I have to go on
18 to see their likelihood of success on the merits as
19 to that which is being asked of me today and is being
20 asked of me in the complaint, That's the second
21 element, as you may recall I said to you.
22 Much as Mr. Prendergast has argued,
23 and I accept his argument, those retirees are subject
24 to the limitations of the statute that gave them the
231
benefit, the '83 and the '85 statute, which is
clearly less than that which is being given by the
2016 enactment, or appropriation.
Therefore, I do not find that there
would be a likelihood of success on the merits with
regard to that which is before me today.

mEEY®maowLn sw
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1d
Read fairly, the transcript demonstrates the Circuit Court’s absolutely wrong
interpretation as limited to what the Pension Code requires.

IV.  The Contract and Estoppel Causes of Action are Also Strong Claims Likely
to Succeed.

The contract and estoppel theories of Counts 2 and 3 (respectively, that the Funds
complied with their Pension Code obligations by contract with the City agreeing to

provide the coverage, and that the City had repeatedly represented that permanent
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coverage under the City of Chicago Annuitant Medical Benefit Plan was a term of one’s
employment) as previously recognized and upheld by Judge Green’s May 1988 decision,
were certainly well-founded, should have been recognized as law of the case for these
purposes, over Judge Cohen’s view that the repeated communications of permanent
coverage to active employees, and in pre-retirement seminars, were unenforceable
without proof of each communication being from a person with authority to bind the
City.?

While a single hearsay or rumor might not be enforceable, repeated City-issued
benefits handbooks and City-sponsored “pre-retirement seminars” conducted over a
number of years certainly constitutes sufficient “apparent authority™ to bind the City
contractually or estop the City from denying the enforceability of the benefits. See, e.g.,
Dell v. City of Streator, 193 111 App.3d 810 (3d Dist. 1990), enforcing those promised
benefits over that city’s arguments that providing lifetime coverage for annuitants was
either beyond its authority, or fell short of some contract requirement or formality:

The principle which controls the instant casc is not the statutory provision
asserted by defendant City, but rather is the doctrine of equitable estoppel:
Where a contract is within the general power of a corporation but a portion
of the contract exceeds the corporate powers and where the City receives a
benefit, it is equitably estopped from refusing payment. The Illinois

Supreme Court has stated:

"[Municipal] corporations, as well as private corporations and natural
persons, are bound by principles of common honesty and fair
dealing." McGovern v. City of Chicago (1917), 281 111. 264, 284, 118
N.E. 3.

The case of McGovern v. City of Chicago, though more than 70 years

* Such an obstacle to enforcement would similarly require each City employee, police,
fire, municipal or laborer, to question each directive received from a superior or
dispatcher to verify the authority of each direction.
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old, is instructive of the principle. There the City of Chicago had awarded
a 13 month contract to McGovern to make needed repairs to city streets, as
directed by the Superintendent of Streets, and to be paid at a particular rate
based on area and kind of repairs. The City Council did not make an
appropriation for the full amount, and at the conclusion of the contract
term, the City refused to pay for some $ 117,394 of work performed
on the ground that the contract was void for want of an appropriation and
for extending beyond one fiscal year. The Supreme Court of Illinois ruled
that the City had the power to contract to repair its streets, that McGovern
had performed in good faith, and that the City was estopped to refuse
payment on the ground that it had exercised its power improperly when it
had received and accepted the benefit of the contract.

Illinois courts do recognize that those contracts expressly
prohibited by law are ultra vires and thus unenforceable. (E.g., DeKam v.
City of Streator (1925), 316 111. 123, 146 N.E. 550.) However, as we have
previously held, a municipality has the power to enter into employment
contracts with its employees, and the irregular exercise of that power does
not entitle the City to accept its employees labor without giving them the
full compensation promised. Eertmoed v. City of Pekin (3d Dist.1980), 83
1. App.3d 362, 39 1ll.Dec. 351, 404 N.E.2d 942.

We also observe that rights to lifetime life and medical insurance
benefits have, in effect, "vested" for those retired employees who are
unjion members as well as for plamtiffs. To deny plaintiffs their vested
rights while paying benefits to union members would be discriminatory
and might raise a constitutional question concerning impairment of
contract rights.

The City also argues that any agreement with non-union
employees was void because there was no formal, recorded action by the
City Council but rather some sott of "secret" action. Plainly it was a
matter of public record that the City Council appropriated the money to
pay insurance benefits for these plaintiffs, after their retirement and until
November of 1987. That was hardly "secret" action. Also, the union
collective bargaining agreement expressly provided for such lifetime
retirement benefits, and it was no "secret” that non-union employees had
been promised the same benefits as union employees. The record does not
support the City's contention, and the trial court's finding that the City had
agreed to provide non-union employees with the same benefits as union
employees was not contrary to the manifest weight of the evidence.
Furthermore, the evidence is more than sufficient to establish  that these
lifetime benefits were a part of the compensatton for the work performed
by these plaintiffs. The 1987 ordinance of the City Council purporting to
change the benefits for retired persons will apply only to those non-union
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employees retiring afier the effective date of that ordinance. The City was
properly held estopped to refuse to pay the agreed benefits to plaintiffs.
The order of the circuit court of LaSalle County is affirmed.

Dell v. City of Streator, 193 11l.App.3d at 254. Similarly here the City cannot in
good faith induce its employees to understand their entitlement as lifetime
healthcare coverage, accept the benefit of their service over their lifetimes, then
dump them during retirement, especially when pre 4/1/86 hires can cannot qualify
for Medicare.

The enforceable contract or estoppel benefit also is not limited to what state law
requires; the protection applies to whatever benefit the public employer legally
provides to participants in its annuity and benefit plans.

As Matthews v. CTA 2014 IL App (1st) 123348%! set out, in un-dismissing the
participants’ claims against the CTA, as distinct from the separate Healthcare Trust
established by the collective bargaining agreement there:

184. .....Thus, under the specific terms of the retirement plan
agreement, the CTA has no obligation to make any contributions other
than those set forth in the retirement plan agreement.

185. .... Accordingly, the terms of the retirement plan agreement
contradict plaintiffs' claims that the CTA had an obligation to pay retiree
health care benefits..

186 All is not lost for plaintiffs, however. Although the CTA does
not have a contractual or statutory obligation to pay for retiree health care
benefits, plaintiffs have alleged that the CTA nevertheless continued to
pay for retiree health care until 2009 and, at this early stage of the
proceedings, "we accept as true all well-pleaded facts and all reasonably
drawn inferences from those facts in favor of the plaintiff." Doe, 213 111.2d
at 28. As will be explained later in our opinion, plaintiffs' allegations are

sufficient to state a cause of action for promissory estoppel and
declaratory judgment as we cannot find that it is clearly apparent that no

21 Appeal pending before Illinois Supreme Court No. 117638, 117713, 117728 cons;
argued May 14, 2015.
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set of facts can be proved that would entitle the plaintiff to relief.
Felimeier, 207 1l11.2d at 277-78. Thus, while the trial court correctly
granted the CTA's motion to dismiss with respect to the majority of the
claims against it, those two counts remain and should not have been
dismissed.
Thus, whether enforced under the Constitution or principles of contract or estoppel, the
Circuit Court’s interpretation of the benefits protected as limited, and strictly so, to the
obligations contained in the Pension Code 1983 and 1985 provisions, which explicitly
impose only duties on the Funds, ignores that the City’s obligations to provide healthcare
to its retirees/Fund participants do not rest solely on whether they are directed in the
Pension Code. The City’s obligation, once it provided benefits to its retiree participants,
continues™. That is Kanerva. Similar to the State’s establishing its healthcare
obligations by the legislature’s enacting a law; the City did the same by its ordinances

establishing and the Plan, under which it was the insurer, providing the benefit of

coverage at the rate of the Police and Fire subsidies. That is precisely what James

*2 There was also no reservation of right to the City to terminate or amend the plan. The
Plan’s language is that coverage terminates if the plan terminates, (Plan Handbook at
C632) does not mention what rights the City had to terminate the Plan (if indeed, Post-
Kanerva, such a right could be effective). Nonetheless, the ERISA decisions make clear
that such a reservation would have to be clear and unequivocal:
From 2005 American Bar Association The Brief, THE EMPLOYER GIVETH
AND TAKETH AWAY, RETIREE HEALTH BENEFITS UNDER ERISA-
GOVERNED HEALTH PLLANS, By Helen M. Kemp, The following are examples of
typical unambiguous reservation of rights provisions that courts have held negate any
inference that the employer intended for benefits to vest:
1. "This plan can be amended at any time, without consent of the insured
employees or any other person having a beneficial interest in it."
2. "The coverage described here may be amended, revoked or suspended at the
Company's discretion at any time, even after your retirement.”
3. "The Plan Sponsor and your employer intend to continue the Plan indefinitely.
Since future changes and conditions cannot be foreseen, we do reserve the
right to suspend, terminate or modify the Plan at any time when deemed to be
in the best interest of the participating member firms."
The City Plan contains no such language.
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McDonough testified. Supp. Record C. 155-157.

As well, the City did, by its May 2013 declaration, voluntarily subject itself to the
obligation of providing annuitant healthcare, and may not thereafter diminish it for
participants on that date.

V. All of the Applicable 1989 and Subsequent Pension Code Healthcare
Amendments are Invalid, Unconstitutional Provisions, Leaving the 1983 and
Possibly 1985 Amendments as the Still Applicable Provisions

The 1989 and subsequent versions of the healthcare statutes all share three
invalidating aspects.

1. Labelling Annuitant Benefits as Not Protected. First, as actually
recognized by Judge Cohen, the 1985 and 1989 and subsequent amendments all purport
to create benefits that are not protected by the Constitution. Judge Cohen recognized
this as “unenforceable” because post-Kanerva they are unconstitutional. A 2, C 00567,
December 3, 2015 Order at 9:

The 1985, 1989, 1997 and 2003 amendments to the Pension Code all

contained language providing that the healthcare plans were not to be

construed as retirement benefits under the Pension Clause. Our supreme

court has now unequivocally held that healthcare is a benefit of

membership in a pension or retirement system and is protected by the

Pension Clause.

Defendants do not cite to any authority holding that the General.

Assembly may avoid the application of the Illinois Constitution by

inserting exemption language within a statute.

Under Kanerva, healthcare benefits are covered by the Pension

Clause. The amendments' language to the contrary is not enforceable. The

General Assembly cannot erase the constitutional rights of the annuitants

by statute.

2. Invalid “Special Legislation”. Second, they are all invalid “special
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legislation™ because, different from all the rest of the provisions in each Fund’s Pension
Code Articles 5, 6, 8 and 11 (which create Funds in Cities with populations above
500,000), the amendatory provisions provide healthcare only to annuitants “by reason of
employment by” a named City: “the City of Chicago™.

As applied, this invalidates laws whose terms explicitly limit their application to
an identified locality or date®®. Accordingly, Illinois laws (including these four Annuity
and Benefit Funds) are customarﬂy crafted as applying to public entities, determined by
defined population numbers; such as, above 500,000, or some other figure. While the

conditions of applicability may exist only in Chicago, nonetheless the law is valid if it

2 Article IV, §13 - Special Legislation

The General Assembly shall pass no special or local law when a
general law is or can be made applicable. Whether a general law is
or can be made applicable shall be a matter for judicial
determination.

24 People ex rel. East Side Levee and Sanitary Dist. v. Madison County Levee and
Sanitary Dist., 54 T11.2d 442, 447 (1973) (invalidating legislation applicable only to
sanitary district meeting stated criteria on December 22, 1972); Lee v. City of Chicago,
31 111.2d 252, 255 (1964) (invalidating statute conferring a benefit upon policemen listed
on a particular date's pledgibility roster). Contrast with Lee v. Retirement Bd. of the
Policemen's Assn. and Benefit Fund, 22 111.App.3d 600, 606-7 (1st Dist. 1974) (upholding
constitutionality of statute computing benefits for employees of cities with a population
in excess of 500,000); Gaca v. City of Chicago, 411 I11. 146 (1952) (obligation of City of
Chicago to indemnify police, application to municipalities greater than 50,000);
Matthews v. City of Chicago, 342 111. 120, 132 (1930) (population classification valid if it
applies to all that are now or may hereafter come within its terms, whether the condition
currently exists in one place or many.); Devine v. Commrs. of Cook County, 84 111. 590
(1877); Pettibone v. West Chicago Park Commrs., 215 111. 304 (1905)(invalidating law
applicable only to any town “now” falling within applicable definition),

With that preface, the statutes’ providing group health benefits only for persons
receiving an annuity "by reason of previous employment by the City of Chicago" are
unquestionably invalid. This is all rather strikingly highlighted by the fact that the
provisions all appear within Illinois Pension Code Articles otherwise validly applicable
only "in each city of more than 500,000 inhabitants." Pension Code §§-101, 6-101, 8-101
and 11-101.
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operates "uniformly throughout the state in all localities and on all persons in like
circumstances and conditions." Rincon v. License Appeal Comm., 62 I1l.App.3d 600,
605 (1st Dist., 4th Div. 1978) (upholding dramshop provisions applicable only in
municipalities with over 500,000 population); quoting from People Ex Rel Vermilion
County Cons. Dist. v. Lenover, 413 111.2d 209, 217 (1969).

In contrast, P.A. 86-273 and its successor statutes (see A17-49, C 1258-1299),
invalidly provide for group health benefits only for persons receiving an annuity "by

"2 and are unquestionably

reason of previous employment by the City of Chicago
invalid. This is all rather strikingly highlighted by the fact that the provisions all appear
within Illinois Pension Code Articles otherwise validly applicable only "in each city of
more than 500,000 inhabitants." Pension Code §5-101, 6-101, 8-101 and 11-101.
3. Time limited Pension Benefits. Third, it has never been determined
whether the creation of a time-limited retirement benefit (e.g., P.A.86-273’s application
through 1997) en-ds the benefit at that date, or serves as a floor which cannot be validly

diminished or terminated, for those who were participants during its applicable period.

VI.  Nor Can the City Legally Discriminate Among “Participants” Based on
When They Retired.

Under our Constitution, Participants’ interest s vest with their participation in a
Fund, not just at their retirement. Thus, protected benefits are those that exist during their
participation; not just those in effect at their retirement. An employee's contractual right
in his pension plan vests at the time he becomes a member of the system. Kraus v. Board

of Trustees, 72 11l App.3d 833 (1979). The terms of this contractnal relationship are

% New Pension Code §§5-167.5, 6-164.2, 8-164.1 and 11-160.1, all as amended by P.A.
86-273
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governed by the version of the Pension Code in effect at the time the employee became a
member of the system. Di Falco v. Board of Trustees of the Firemen's Pension Fund,
122 111.2d 22 (1988). And may not be thereafter reduced for that employee. Buddell v.
Bd. Of Trustees, SURS, 118 111.2d 99, 106 (1987) (invalidating Pension Code amendment
retroactively abolishing entitlement to service credit previously available, if not yet
clected on enactment date.).

Nor can the City’s declared policy of providing lifetime healthcare “confined to
the Korshak and Window sub-classes” [i.e., pre-8/23/89 retirees only], while excluding
coverage for others who were participants on 8/23/1989, be legal either. When the City
declared its commitment to provide arguably unchanged healthcare to those who could
claim under the statutes in effect on 8/23/1989 (i.e., “not because of the 1983 or 1985
amendment, but because in 2013, the City voluntarily committed to do so for these older
retirees”) actually seals its fate. Since it is “participants”, not “retirees”, who are
protected by the Constitutional protection of the benefits as they exist during one’s
participation, the City also cannot pick only some groups of participants to obligate itself
to. In obligating itself to any participants on that date, it necessarily obligated itself to all
participants on that date, whether active or already retired. Otherwise, it would also
violate our State’s equal protection clause as well.

VII. Other Aspects of the Circuit Court’s Flawed Legal Analysis—Comparing
Apples to Oranges.

The Court’s adoption of the City’s argument that there is no diminution because
the City’s 2016 appropriation arguably “subsidizes™ coverage at a higher rate than the

Funds’ subsidy amounts in 1983 and 1985, confuses apples with oranges; it ignores that
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the Funds’ subsidy is different from what the City provides. The 2016 plan provides no
subsidy from the City, it just provides coverage and charges a higher rate. In short, the
argument that “retirees will receive greater health care subsidies under the City’s 2016
plan than they would receive under the 1983 and 1985 amendments” ignores that the
City is not providing a subsidy; it is just diminishing the benefit, reducing the
appropriation, which results in vastly higher premiums for coverage under the Plan
provided.

VIII. The Irreparable Harm, Balance of Equities and Public Interest
Overwhelmingly Favor the Participants.

The Participants’ irreparable harm is undeniable. Their submissions spreadsheet
summary (C 00822) and submissions of 148 participants (Supp. Record C 329-749)
describing their not having sufficient quarters to qualify for Medicare (Supp. Record 330,
at Tab 9, 12, 20, 36, 48, 52, 65, 107, 141, 165, 233), having to forego health care and
health insurance (Supp. Record 330, at Tab 23,134, 154, 224), seek other coverage
because they cannot afford these crushing increases (Supp. Record 330 inter alia at Tab
7,15, 16,30, 37,43, 89, 118, 177, 214), facing premiums that range above30% of one’s
annuity (Supp. Record 330 inter alia at Tab 83, 96, 102, 107, 184, 205, 3, 15, 35, 91, 95,
104, 130, 134, 136, 138, 157, 168, 179, 209, 217, 224) some exceeding the entire annuity
(Supra.; Supp. Record at Tab 166 (C687)and 198 (C754)) are incontestable irreparable
harm, huge inequities, and a violation of their legitimate expectation of lifetime
healthcare coverage under the City’s Annuitant Medical Benefits Plan.

In contrast, the City’s “hardship” effort to avoid the rather minimal (1% of the
City’s corporate budget) annuitants' benefits springs not from any bona fide belief that
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either the language does not cover or that the annuitants were not promised the benefits.
The basis for the entire effort sprang first from the City's efforts to offset the effect of the

26:27 now from the City’s desire to just shear them off as a cost, despite

Ryan decision,
they’re being the last group of City workers whose City work will not qualify them for
Medicare coverage.

This is not a case of an employer's good faith effort to cut or cap its medical costs.
Rather, it is simply retribution for being caught "red-handed." The City's unclean hands
under these circumstances leaves it without much to oppose the equitable relief sought
here for the annuitants.

In contrast, the City's burden of continuing the coverage as promised is minimal
and declin_ing and an injunction will have no material adverse impact on the general
public. Preserving the status quo ante by a permanent injunction as to all participants in
the City healthcare plan would restore less than 1% of the City's $3 billion annual budget,
(of which 80% is already spent on personal services)*® about $20 (twenty dollars)
annually per taxpayer, an item which has existed in all previous City budgets since at
least 1982.

Moreovert, by freézing the protection of the August 23, 1989 participant class, the
City is not facing an open-ended obligation. In total numbers, the present non-Medicare

qualified annuitants will decline over the years by natural attrition and so, too, the costs

26 picur June 1988 trial testimony at C 814, Tr. Page 143-144. €523, fn 3.
*" In November 1986, the Illinois Appellate court refused rehearing and in January 1987,
the Tllinois Supreme Court refused the City's Petition for Leave to Appeal. The mandate
issued, and by spring 1987, the parties were back in court calculating the damages to be
repaid. On May 11, 1987 the City presented the offset ploy to the trustees. C554,
Minutes of Police Funds Trustees meeting May 11, 1989.
8 Testimony by Budget Director Alexandra Holt, Supp. Record. C14, Tr. 39-41.
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of their medical treatment will eventually decline to zero, as well. Their numbers will be
replaced by Medicare-covered annuitants for whom the City's obligation need not be as
significant; need only be what the City can negotiate with those employees and their
representatives who have some advance notice that they need to make such provisions for
their retirement, and some time in which to do it.

The public's interest in the City employees working and continuing to work in
reliance upon the representations made in the course of their employment is also
significant.

Conclusion

Accordingly, this Court should reverse the denial below, declare the Participants
rights to permanent healthcare benefits under the City of Chicago Annuitant Medical
Benefits Plan, enjoin the City’s “phase out” and reduction of its annuitant healthcare
appropriation, and such other actions as are necessary to restore the parties to the status
quo when this litigation began.

Dated: March 11, 2016

By: /s/Clinton A. Krislov
Attorney for Plaintiffs, Participants

Clinton A. Krislov, Esq.
(clint@krislovlaw.com)

Kenneth T. Goldstein, Esq.
(ken@krislovlaw.com)

KRISLOV & ASSOCIATES, LTD.
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Chicago, lllinois 60606 (312) 606-0500
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMFENT, CHANCERY DIVISION

Michael W, Underwood, ¢t al,,

Michael W, Underwood, Joseph M, Vuich,
Raymond Scacchitti, Robert McNulty, John E.
Dorn, William J. Selke, Jeniece R, Archer, Dennis
Mushol, Richard Aguinaga, James Sandow,
Catherine A, Sandow, Marie Johnston, and 388

other Named Plaintiffs listed, No, 13-CH-17450

Calendar No, 5

Plaintiffs, Hon. Neil H. Cohen

Y.

CITY OF CHICAGO, a Municipal Corporation,
Defendant,

And
Trustees of the Policemen’s Annuity and Benefit
Fund of Chicago;
Trustees of the Firemen’s Annuity and Benefit Fund
of Chicago;
Trustees of the Municipal Employees’ Annuity and
Benefit Fund of Chicago; and
Trustees of the Laborers’ & Retirement Board
Employees’ Annuity & Benefit Fund of Chicago, et
al,

Defendants.

Order No, 1 of 2.

This matter came to be heard on Plaintifts’ Motion for a Preliminary Injunction.
Diue notice was given, all parties were present by counsel, who had briefed the court,
The Court heard arguments, received testimony from witnesses and, for the reasons stated by the
Court on the Record, it is HEREBY ORDERED:

Plaintiffs* motion for preliminary injunction is DENIED.

Entered on December 23, 2015

Prepared by:

Clinton A, Krislov, Esq. (clint@krisloviaw.com)
Kenneth T, Goldstein, Esq.

KRISLOV & ASSOCIATES, LTD.

Civic Opera Building

20 North Wacker Drive, Suite 1300

Chicago, Illinois 60606

(312) 606-0500
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION .

MICHAEL w, UNDERWOOD, et al, )
Plaintiffs, ; '
v, ; 13 CH 17450
CITY OF CHIbAGO,’ et al, ;
Defendants, ;

MEMO UM AND ORDE

Plaintiff Michae] W. Underwood and 349 other named Plaintiffs, as participants in the
Annuity & Benefit Funds covering the City of Chicago’s employees, have filed an Amended

Class Action Complaint seeking declaratory and other relief regarding their contention thet they
are entitled to lifetime subsidized health care.

Defendants are the City of Chicago, the Laborers® & Retirement Board Employees
Annuity & Benefit Fund of Chicago, the Trustees of the Firemen's Annuity and Benefit Fund of
the City of Chicago, the Trustees of the Municipal Employees’ Annuity and Benefit Fund of the

City of Chicago and the Trustees of the Policemen’s Annuity and Benefit Fund of the City of
Chicago. ‘ '

They have all filed Motions to Dismiss the Amended Class Action Complaint pursuant to
7351LCS 5/2-619.1.

L Backgrmx_nd

A. The Creation of the Funds

In order to administer and carry out the provisions of the llinojs Pension Code (“Pension

Code™), the General Assembly created four pension funds covering employees of the City of
Chicago (“the City™): :

(2) the Firemen’s Anmuity and Benefit Fund (“Fire’™);
(3) the Municipal Employees’ Annuity and Benefit Fund (“Municipal™); and
(4) the Policemen’s Anpuity and Benefit Fund (“Police™),

(Am. Compl. Y1 7-18). The Punds’ obligations to their annuitants under the Pension Code are
actually financed by the taxpayers of the City through a tax levy,’

T40 ILCS 5/5-168; 40 1LCS 5/6-165; 40 ILCS 5/8~173; 40 1LCS 5/11-169.
' 1
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The Pension Code was a
agreements were ncgotiated,

mended from time to time, as pew coliective bargaining .
A discussion of the saljent provisions of

the amendments which are relevant to the
disposition of these Motions to Dismiss follows, '

B. The 1987 and } 985 Amendments to the Pension Code

In 1983, the General Assembly amended the Pension Code to Tequire the Fire and Police

Funds to contract with one or more insurance carriers to provide group health care coverage for
their retirees, *

The 1983 amendments also provided that the boards of the Fire and Poljce Funds were to
subsidize annujtants’ monthly insurance premiums by contributing up te $55 per month for

annuitants who were not qualified for Medicare and $21 per month foy Medicare-qualified
annuitants through Payments to the City. :

In 1985, the General Assembly amended the Pension Code to require the Laborers and
Municipal Funds to pay up to $25 per month of the annujtant's monthly premiums.® If monthly
promiums for a chosen plan exceeded the maximum subsidized amount, the annujtan

t could elect
to have the additional cost deducted from the annuftant’s menthly benefit,’  Ifthe annujtant did

not so elect, coverage would terminate,’ While the 1985 amendment did not specify that the
premiums would be funded by the City’s tax levy, the Pensjon Code specifies that the City’s tax
levy finances all of the Funds’ financial obligations under the Pension Code,®

The 1985 amendments

: also directed the Funds to approve a group health insurance plan
. for the annuitants, :

The 1985 amendmenis farther provided that the healthcare plans were not to be construed
as pension or retirement benefits under Article X1, § 5 of the 197 llinois Constitution, '°

2 Am, Compl. 127; see alsg, 40 {LCS 5/5-167.5, 40 ILCS 5/6-154 2 (added by P.A. 82-1044, §1, off. Jan. 12, 1983),
¥ (Am. Compl. 133; see also, 40 [LCS 5/5-1 67.5; 40 ILCS 5/6-164.2).
:Am. Compl. 126, 31, 33; see also, 40 [LCS 5/5- 167.5; 40 ILCS 5/6-164.2.

Am. Compl. §36; see also, 40 TLCS 5/5-164.1 (added by P.A. B4-23, §1, eff. July 18, 1985); 40 ILCS 5/1)-160.1
{added by P.A. 84-159, §1, off. Aug, 16, 1985),

Id.
"1d,
:40 TLCS 5/8<173; 40 ILCS 5/11-169,

Id

m‘ﬁ_
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C. The Korshak Litigation, and the 19389, 1997 and 2003 Amendments to thee Hllinois
Pension Code '

In 1987, the City notified the Funds that it intended to termipate retifee health care by the
beginning of 1988. ‘

The City soon thereafter filed sujt in the Chancery Division of the Circuit Court of Cook
County, City of Chicago v. Korshak, 87 CH 10134, secking a declaration that it had no
obligation to provide healtheare to retirces (“the Korshak litigation”), (Am. Compl, 189). In
response, the Funds filed counterclaims seeking to compel the City to continue healtheare
coverage for the Funds® retirees, (Am. Compl. at ™93-94).

Employees who retired on or before December 31, 1987 were allowed to intervens as a
group. This group was certificd ag the “the Korshak sub-class.” (Id. at 92), -

Employees who retired after December 31, 1987, but before August 23, 1989, were
permitted to intervene ag a group, which was certified as the “"Window sub-clags,” (1d.),

In 1988, the parties entered into a settlement agreement. This agreement was
subsequently codificd by 1989 amendments to the Pension Code. (Am. Compl. 1195-96). The
amendments inoreased the amounts the Funds were required to contribute monthly for the health
care of their annujtants (up to $65 for non-Medicare aligible annuitants and up to $35 for
Medjcare eligible annuitants); required the City to pay 50 percent of the cost of the annuitants'
health care Coverage through 1997; and made the annuitants responsible for paying the
rernaining portion of their premjums. '’

The 1989 amendments specifically stated that the obligations set forth expired on
December 3], 199712 |

Additionally, these amendments stated that the health care plans were not to be construed
as retirement benefits under Article XITL, § 5 of the 1970 Illinois Constitution, '’

In June 1997, prior to the expiration of oniginal settlement period, the parties entered into
a new seitlement agreement which extended the settlement period unti] June 20, 2002, (A,
Compl. 111). This new agreement was also codified by amendments to the Pension Code,

The 1997 amendments increased the Funds® monthly contribution (up to $75 for non-
Medicare eligible annuitants and up to $45 for Medicare eligible annuitants) and again required

40 TLCS 5/167.5(d); 40 ILCS $/6-164.2(d); 40 ILCS 5/8-164.1(d); 40 ILCS 5/1)-160.1 (d)(as amended by P.A,
86273, §1, off. Aug, 21, 1989), |

|91d-'-

" 40 [LCS 5/167.5(d); 40 ILCY S/6-164.2(d); 40 TLCS 5/8-164.1(d); 40 ILCS 5/1]-160,) (d)as amended by P.A,
9032, §5, eff. June 27, 1097)

3
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the City to pay 50% of the costs of the annuitants® health care coverage.” The amendments
stated that the obligations set forth woul terminate on June 30, 2002,

. The amendments again provided that the heajth care plans were not to be construed as
Tetirement benefits under Articje X1, § 5 of the 1970 Iinois Constitution, '6

In April 2003, the patties entered Into yet another settlement agreement extending the

.

settlement period until Juhe 30, 2013 and, again, the Pensjan Code was amended 16 codify the
terms of the settlement. !? :

Under the 2003 amendments, the City was 1o pay at least 55% of the health care cogts of
annuitants who retired before June 30, 2005."® For annuitants retiring after that date, the City
was o pay between 40-50% of the health care costs.’® The City was not to pay any costs for
annuttants with less than 10 years of service.”’ Betweep July 1, 2003 and July 1, 2008, the Funds

As vath the previous amendments, the 2003 amendments stated that the health care plans
Were not o be construed as retirerment benefits under Article X111, § 5 of the 1970 Illinois -
Constitution,*2

The 2003 settlement hgreement also provided for the creation of the Retiree Healthcare
Benefits Commission (“RHBC™), (Plaintiffs’ Response, Ex, 13 gt 9). The 2003 settlement
agrecment provided that before July 1, 2013, the RHBC would make recommendations
concerning the state of retires health care benefits, their related cost trends, and {ssues affecting
any retiree healthcare benefits offered after July 1, 2013. (1d, at 10).

D. 2013: The RHRC Report and the City’s Decision to Phase-Out Health Care
Support

On January 11, 2013, the RHBC issted jts report, (City’s MTD at Ex. B). The report
concluded that continuing the existing financial arrangement was not viable given the City’s
financial cireumstances, industry trends and market conditions. (Id,),

15 ld_'
16 &
" Am. Compl. 197; 40 JLCS 5/5- 167.5(b); 40 ILCS 5/154.2(bY; 40 LGS 5/8- 164, 1{©): 40 TLCS 5/11-160,1(b) (ug

Jaﬁrnended by P.A. 93-42, §5, off. July 1, 2003),
Id

974
21
M.I.CL

22&
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To that end, the City sent annuitants a letter daged May 15,2013 informing them that the
City would extend current health ca

Te coverage and benefits through Dacember 31,2013, (Am,
Compl. Ex, 2). The {etter stated that after January 1, 2014, the City would provide a bealthcare
plan with a continued contribution from the City of up to 55% of the cost of that plan for the
lifetimes of the annuitants retiting prior to August 23, 1989, (Id). For all annwitants tetiring
after August 23, 1989, the City stated its intent to modify benefits and to ultimate]y phase-out its
healthcare subsidies and Plans by the beginning of 2017, (1d.).

E. Proceedings int this Case

In July 2013, Plaintiffs filed a motion before this court seeking to revive the Korshak
action. That motion was denied because the Korshak action had been dismissed with prejudice
in 2003,

On July 23, 2013, Plaintiffs filed this new action against the City and the trustees of the
Funds. The case was removed to federa] court on August 9, 2013,

Before the federal district court, Plaintiffs filed their A
identified four putative sub-classes of plaintiffs:

mended Complaint which
1) The Korshak sub-class (those retlring prior to December 31, 1987)

2) The Window sub-clags (those retiring between Jamuary 1, 1988 and Augyst 23, 1989)
3) Any participant who contributed to any of the four Funds before the August 23, 1989
amendments to the Pension Code (“Sub-Class 3

4) Any person who was hired after Aupgust 23, 1989 (“Sub-Class 47)
(Am. Compl. 17).

Count I of the Amended Compiaint seeks a declaration that any reduction in Plaintiffs’
healthcave benefits would violate Article XIII, §5 of the 1970 Nllinois Constitution,

Count II of the Amended Complaint alleges that a reductio

1 in benefits from the benefits
in effect from October [,1987 o A

ugust 23, 1989 constitutes a breach of contract,

Count 111 asserts that Defendants are estopped from changing or terminating the annuitant
coverage to a leve] below the highest level of benefit during an annuitant’s participation in group
healthcare benefits.

Counts IV and V asserted claims under fadera) law,

The City filed a motion to dismiss before the federal d

granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district

court’s order was vacated and the state law clajrgs remanded to this court for decision. As only

the state law claims were remanded, only Counts I, IT and IJ] are currently pending before this :
court. -

istrict court, The distriot court
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IL. Motigns to Djsinjsy

The City and the Funds have filed motions to dismiss Counts I, T and ITT of the Amended
Complaint pursuant to 735 ILCS 5/2-619.1,

A §2-615 motion 1o dismiss “challenges the legal sufficiency of the complaint.” Chicago
ity Day School v, Wade, 297 1i]. App. 3d 465, 469 (1* Dist, 1998), The relevant inquiry is
whether sufficient facts are cortained in the pleadings which, if proved, would entitle a plajntiff
to relief. Id. “Such a motiog does not raise affirmative factual defenses but alieges only defects
oh the face of the complaint.” Id, “A section 2.61 5 motion admits as true all well-pleaded facts
and reasonable inferences that can be drawn from thoge facts, but not conclusions of law or
conclusions of fyct unstupported by ajlegationg of specific facts.” Talbert v. Home Savings of
America, 265 10l, App. 3d 376, 379.80 (1*' Dist. 1994), A section 2-615 motion will not be
granted “unless it is clearly apparent that no set of facts can be proved that would entitle the

plaintiff to recovery,” Baird & Wamer Res, Sales, Inc. v, Mazzone, 384 Iil. App. 3d 586, 590
(1* Dist, 2008). |

A §2-619 motjon to dismiss “admits the legal sufficiency of the complaint and affirms aJj
well-pled facts and their reasonable inferences, but xaises defects or other matters either internal -
or external from the ¢omplaint that would defeat the cause of action.” Col en v. Compact Powers
Sys.. LLC, 382 111 App. 3d 104, 107 (1% Dist. 2008). A dismissal under §2-619 permits “the
disposal of issues of law or easily proved facts catly in the Jjtigation process.” 1d. Section 2-
6]9(a}9) authorizes dismissal where “the claim asserted against defendant is barred by other
affirmative matter avoiding the legal effect of or defeating the clajm.” 735 ILCS 5/2-619(a)(9).

A. Judge Albert Green’s Rulings in the Korshak Litigation

During the Korshak litigation, the trial judge, Judge Albert Green, denied the City’s
motion to dismiss the Funds’ counterclaim. Now, in the present Jitigation, Plajntiffs initially
contend that Judge Albert Green’s order denying the City’s motion te dismiss in the Korshak
litigation disposes of virtually all of the bases for dismissal raised by City and Funds® current
Motion to Dismiss, Plaint;jffs are incorrect,

First, Judge Green did not address many of the issues currently pending before this court,
» @ denial of a motion to dismiss is not a final judgment as required for the application of
collateral estoppel. State Farm Mut. Auto_Ins, Co, v. Blinois Farmers Ing. Co., 226 [IL. 2d 395,
415 (2007). Nor does Judge Green’s denial of the City’s motion to dismiss in the Korshak
litigation constitute the law of this case. Only final and appealable orders which are left

undistarbed by the appellate court become the law of the case, Ericksen v. Rush-Presbyterian- t.

Luke's Medical Crr., 289 1], App. 3d 159, 168 (1* Dist, 1997). A @enial of & motion to dismisgs
is not a final and appealable order.
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B. Capacity to Be Sued

The trustees of Fire and Municipal Funds contend that dismissal i proper since they do
not have the capacity to be sued, :

The court finds this argument to be wholly unconvineing given the existence of the
Korshak litigation and the Funds® active patticipation in it, The trustees of the Fire and
Municipal Funds were defendants in that suit, filed counterclaims in that suit, and were parties fo
the settlement agréernents in that suit. They have now waived any right to claim that they lack
the capacity to be sued, Awrora Bank FSB v, Perry, 2015 IL App (3d) 130673 (lack of standing
to be sned can be waived); People ex rel. Ilinojs State Dental Soc, v, Vinei, 35 111, App. 3d
474 (1™ Dist. 1976)(same),

C. Statute of Limitations

The Laborers, Municipal and Fire Funds all contend that Plaintiffs’ claims are {ime-
barred because they were not filed within 10 years of 1987, Plaintiffs contend that the settlement
agreements entered into during the course of the Korshak lit gation reserved Plajntiffs’ rights to
assert the claims raised in the Amended Complaint. Plaintiffs are correct.

The 1989 settlement agreement provided that if the parttes failed to reach a permanent
resolution of their dispute by December 3 1, 1997, the parties would be restored to the same legal
status which existed as of October 19, 1997, (Response at Ex, 10). The 1989 settlement
agreemettt further provided that the court’s Jurisdiction would continue after January 1998 if no
permanent solution was reached, (Id.). And, the 2003 settlement agreement expressly provided
that after jts expiration the class members would retaly any right they then had “to assert any
claims with tegerd to the provision of annuitant healthcare benefits™ other than claims ari sing
under the prior settlement agreements or amendments to the Pensiou Code.

The court finds that the 1989 and 2003 settlement agreements defeat any statute of
limitations claims.

) Moreover, “a statute of limjtation begins to run when the party to be barred has the right
to invoke the aid of the court 1o enforce his remedy.” Sundance Homes v, County of Du age,
195 10, 2d 257, 266 (2001). “Stated another way, a limitation period begins ‘when facts exist
which authorize one party to maintain an action against another,” Id., quoting, Davis v. Munie,
235 11l 620, 622 (1908); Bank of Ravenswood v. City of Chicago, 307 Il. App. 3d 161, 167
(1999). This action was triggered by the City's letter of May 15, 2013 informing the Funds’
annuitants of the City’s plan to modify and ultimately phase-out jts healthcare subsidies and
annuities by 2017, Arguably, the statute of limitations did not begin to run until May 15, 2013.

D. Motion to Dismiss Count ] {§2-615)

Count ] of the Amended Complaint sceks a declaration that any reduction in Plaintiffs’
healtheare benefits would violate Article XIIL §5 of the 1970 Ilinois Constitutjion,

7
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The City and the Funds argue that Count I should be disrnissed with prejudice because g
reduction in the annuitants? healthcare benefits does not constitute a violatjion of §5, Art. XIIl of
the Illinois Constitution of 1970,

Article X1, §5 of the Ilinois Constitution of 1970 (“the Pension Clause™) provides that:

Membership in any pension or retirement system of the State, any unit of Jocal
government or schaool district, or any agency or instmmemality thereof, shall be an
enforceable contractual relationship, the benefits of which shall not be diminished or
impaired, ' '

Iil. Const. 1970, art, XIIL, §5.

1. Kanerva v, Weems

Plaintiffs contend that Kaperva v, Weems, 2014 IL §158) 1, definitively establishes that
Plaintiffs’ healthcare benefits cannot be reduced.

In Kaverva, the plaintiffs in four consolidated cases filed suit challenging the validity of
Public Act 97-695 which amended §10 of the State Employees Group Insurance Act of 197] by
eliminating the statutory standards for the State’s contributions to health insurance premiums for
members of three of the State’s retirement systems. Id. at Y11, 16. The plaintiffs argued that by
amending the law to require annuitants to contribute addjtional amounts toward the cost of their
health care, where the amounts were previously paid by the State, Public Act 97-695 diminished
-or impaired a membership benefit in violation of the Pension Clause. Id, at 1720

Our supreme court identified the central issue of Kanerva as “whether the pension
protection clause applies to an llinois public employer’s obligation to contribute to the cost of
health care bepefits for employees covered by one of the state retirement systems.” Id, at 135.

benefits, Id, at 39, Eligibility for all these benefits, including healtheare, is condjtioned on, and
flows directly from, membership in a public pension System. Id. at Y40, Therefore, subsidized
healthcare must be considered 4 benefit of membership in 1 pension ér retirement system
protected by the Pension Clause, Id, ,

Our supreme court found that although it js true that healtheare costs and benefits are
govemed by a different set of calculations than retirement annurtics, this fact is legally irrelevant.
Id. at Y54, If a benefit is derived from membership in a public pension system, it is protected
under the Pension Clause. Id.

Finally, our supreme court teiterated the fandamenta) principle that “{ulnder settled

Iliinois law, where there is any question as to legislative fntent and the clarity of the language of
4 pension statute, it must be liberally construed in favor of the rights of the pensioner, This rnfe

8

A9




of construction applies with equal force to our interpretation of the pension protection Provisions
set forth in article XIJJ, section 5.* Id. at 755,

2. Application of Kanerva v. Weems

Kanerva is clear that healtheare benefits are covered by the Pension Clause and,
therefore, cannot be diminjshed or impaired. The question is whether the healthcare benefits of
Plaintiffs and the putative class members will be diminished or impaired by the City’s plan to
gradually phase out healthcare coverage for annuitants retiring on or after Angust 23, 1989,

A, Whether the Legislature Could Vﬁlidly Disclaim the Pension
Clause’s Application to the 1985, 1989, 1997 and 2003 Amendments ¢o ,
the Pension Code

The 1985, 1989, 1997 and 2003 amendments to the Pension Code al) contained language
providing that the healthcare Flans were not to be construed as retirement benefits under the
Pension Clause, Qur supreme court has now unequivocally held that healthcare is a benefit of
membership in a pension or retirement gystem and is protected by the Pension Clause,
Defendants do not cite to any authority holding that the General Assembly may avoid the
application of the Iilinois Constitution by inserting exemption language within a stanite, -

Under Kanerva, healthcare benefits are covered by the Pension Clause. The amendments*
language to the contrary is not enforceable. The General Assembly cannot erase the
© constitutional rights of the annuitants by statute,

b. Whether Kanerva Applics to the Funds

At oral argument, the Funds asserted that Kanerva applies only to public employers and,
therefore, has no application to the Funds. It is true that the Funds are not public employers. Jt
is also true that the Kanerva court framed the centra] issue as “whether the pension protection
clause applies to an linojs public employer’s obligation to contribute to the cost of health care
benefits for employees covered by one of the state retirement systems.” Kanerva, 2014 JL

115811 at §35. That being said, however, it does not follow vnder the circamstances of this case
that Kanerva has ng application to the Funds.

The Pension Clause protects, “[mjembership in any pension or retitement system of the

State, uny unit of local government or school district, or any agency or insttumentality thereof.”
lil. Const. 1970, art. XIII, §5 (emphasis added),

employets.

The Illinots Pensfon Code provided for the creation of the Funds, by the city council, for
the specific purpose of establishing, funding and administering pension funds for the City's
employees. Eg,401LCS 3/5-101; 40 I1.CS 5/ -101; 40 IL.CS 5/8-101; 40 ILCS 5/11-101,

g
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Accordingly, in a very real agd practical sense, the Pension Code designed a scheme by which
the Funds were created as an instrumentality of the City. Since the Pension Clause protects the
benefits of membership in the retirement system of any “unijt of loea] govenment" or “any

agency or instrumentality, thereof,” INl, Const. 1970, art, X1, §5, Kanerva applies to the Fungs,

¢. The 1983 and 1985 Amendments: No Time Limitations

The 1983 amendments obligated the Fire and Police Funds to contract for group heaith
care coverage for their annuitants and to subsidize the monthly premiums for thejr annuitants,

The 1985 amendiments oblipated the Municipal and Laborers Funds to approve g group
health insurance plan and subsidize monthly premiums for thejr annuitants by making payments
to the organization underwriting the group plan.

The 1983 and 1985 amendments did not set forth any termination date for the Funds’

obligations. While the 1983 amendments provided that the group healthcare contracts made by
the Firemen and Police Funds could not extend beyond two fiscal years, this limitation was not a
titne-limitation on the Funds’ obligation to provide group health care 1o their annuitants, Thig
Wwas only a limitation on the length of any of the group heal

theare contracts the Fire and Police
Funds could enter into while fulfilling its non-time-limited obligation to its members,

The 1983 and 1985 amendments were in effect when the Korshak sub-class, the Window
sub-class and Sub-Class 3 entered inio the Funds’ retirement systems. There does not appear to
be any dispute between the parties that the 1983 and 1985 amendments apply to these sub-

classes. The court notes that in its May 15, 2013 lettar, (Am. Compl. Ex.2), the City stated that jt

lifetime of the annuitants who retired prior to August 23, 1989
assertion in its Memorandum in support of its Motion to Dismiss.

Therefore, Count I clearly states a cause of actio

and Funds’ obligations under the 1983 and 1985 amendments, E.g., Alderman Drugs. Inc. v.

etropolitan Life Ins. Co,, 79 1Il. App. 3d 799, 803 (1" Dist. 1979)(A complaint that alleges

sufficient facts to show an actug] controversy between the parties and prays for 4 declaration of
rights states a cause of action.).

n for declaratory rélief as to the City’s

The exact nature of those obli

pations, however, is not properly decided on a §2-615
motion to dismiss.

d. The Effect of the Time Limitations of the 1989, 1997 and 2003
Amendments

Unlike the 1983 and 1985 amendments, the amendments to the Pension Code which
codified the settlement agreements in Korshak were ajl time-limited. The 1989, 1997 and 2003
amendments did not provide that the heaithcare benefits set forth therein were for the lifetime of

the annuitants. Rather, these amendments were clear that the obligations set forth expired with
the settlement agreements the amepdments codified.

1)
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Plaintiffs contend thet there is an argument that the rates set forth in the 1989, 1997 and
2003 amendments cannot be diminished or impaired. Plaintiffs, however, fail o develop this
argument. Furthermore, the court disagrees that such an argument is valid.

The Pension Clause isclear that benefits, ance given, cannot be impaired or diminished.

The Pension Clause, however, does not by itself confer benefits. The nature and extent of any
health benefits to be conferred is the subject of the lepislative power, In this case, the 1989,
1997 and 2003 amendments to the lllinois Pension Code wete time-}imited at creation, and for
good reason. They were enacted solely to codify the time-limited settlement agreements between
the parties. By their express terms, these amendments specifically did nor provide the annuitants
with “lifetime” or “permanent” healthcare benefits, Since any obligations under these
amendments expired by the specific terms of those amendments, there is nothing to diminish of
‘impair. '

Plaintiffs cite to In re Pension Reform Liti ation (Heaton v, Quinn), 2015 IL 118585, to
argue that the General Assembly cannot inpose a time limiton a grant of pension benefits,
Heaton, however, nowhere addresses whether the General Assembly can enact pension statutes
with time limitations. Indeed, the Geperal Assembly generally has the right to impose
conditions, including titne limitations, on statutorily created rights. E.g,, Iu re Petition for

d Mortison Community Hosp,, 318 11, App. 3d 922, 930 (3d Dist,

etachment
2000); Kaufinan, Litwin and Feinstein v. Edgar, 301 1)), App. 3d 826, 831 (1* Dist. 1988).

The Pension Clause protects only benefits that have actually been granted. It does not
serve to magically create a right to recejve benefits not specifically granted,

Tharefore, Count I fajls to state a cause of action for deélaratory relief as 1o the City’s and
Funds’ obligations under the 1989, 1997 and 2003 amendments to the Illinois Pension Code.

E. Motion to Dismiss Count I (§2-615 and §2-61 9

Count Il asserts a common Jaw breach of contract claim against the City based on 4
contractual right the Plaintiffs and the putative class members have alleged they have under the
Pension Clause “to the fixed-for-life subsidized healtheare premiums in effect on their retirement
date.” (Am, Compl. 1116).

Count 1T also alleges that, independent of the Pensjon Clause, “Plaintiffs and the pre-
August, 23, 1989 retirement or hire date putative class members have a contractual 1] ght to the
plan in effect during the petiod of October 1, 1987 to Augnst 23, 1989, at the $55/521 fixed-rate-
for-life healtheare premivms, subsidized by their respective Funds . . . without reduction ™ (id, at

7).

Plaintiffs allege that the City “has breached its contractual obligation by unilaterally

requiring the plaintiffs and [rutative] class members to pay jncreased ‘healtheare premjums.” (1d,
at J119).

11
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The City and the Funds argue that any breach of con
Statute of Frauds, The City and the Funds further arg
the existence of any contract betwee
for healthcare benefits,

tract claim would be barred by the
ue that Count I[ alleges no facts supporting
n themselves and Plaintiffs providing for life-time subsidies

1. Statute of Frauds

Ilinois law is clear that any “lifetime” contract must be in writing or the contract s
batred by the Statute of I rauds, Meclnerey v, Charter Golf, Inc., 176 1. 2d 482 (1997).

Plaintiffs argue that De]l v. Streator, 193 111, App. 3d 810 (3d Dist, 1990), provides

otherwise, but that case did not address a Statute of Frauds defense. Plaintiffs further contend

that written contracts do exist, But, a5 discussed below, the Amended Compiaint fails to allege

sufficient facts to establish the existence of such written contracts,

2. Section 2-615

““In order to state a cause of action for breach of contract, a plaivtiff must allege (1) an
offer and acceptance; (2) consideration; (3) definite and certain tetms of the contract; 4
plaintiff's performance of ]| required contractyal conditions; (5) defendant's breach of the terms
of the contract; and (6) damage resulting from the breach,® Wais v, tate Farm Mut. Auto. In
Co,, 333111 App. 3d 402, 407 (2d Dist, 2002), :

Winois is a fact-pleading jurisdiction. Simpkins v, Csx Trans . 2012 IL 110662, §26.

“A plaintiff may not rely on conclusions of law or fact unsupported by specific factual
allegations.” Id. :

. Count I fails to allege specific facts showing the existence of any written contracts
between Plajntiffs, the City, or the Funds. While Plaintiffs attempt to cure this deficieney in
their Response, this court can only consider those facts actually pled in the Amended Complaint,

During oral argument, Piaintiffs argued at length that the City’s handbook constituted a
contract for llfetime healtheare, and that a “threc-way™ contract to provide lifetime healthcaze
somehow existed. between the City, the Funds, and the annuitants. But, reardjess of Plaintiffs®
assertions during oral argument, the existence of a contract relied upon by them for relief must
be actually pled in order to be considered by this court. Count 11 does not plead that the
handbook is the contract at issue or contain any allegationg regarding any supposed “three-way”

contract. Furthermore, Plaintiffs failed to attach the handbook to the Amendeg Complaint, as
requiced by 735 ILCS 5/2-606,

The court further notes that Count I does not allege any breach of contract by the Funds.
While their Response makes it clear that Plaintiffs beljeve they have a breach of contract claim

against the Funds, Coupnt I only alleges a purported breach by the City and only seeks relief
from the City. ‘ : '
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Count I is dismissed, without prejudice, pursuant to §2-615 for failure to state a claim
for breach of a writtcn contract against either the City or the Funds,

B. Motion to Dismiss Count HI (§2-61 5)

Count IIN asserts that Defendants are, as 4 matter of common law, estopped from
changing or terminating the annuitant coverage to a level below the highest Jevel of benefit
~ during an annujtant’s participation in group healtheare benefits, Though Count III fails to allege
whether Plaintiffs are asserting a claim for promissory or equitable estoppel, Plaintiff' s Response
confitms that they are asserting a claim for equitable estoppe],

The elements of equitable estoppe} are; (1) words or conduct amounting to 2
misrepresentation or concealment of material facts on the part of the party allegedly estopped;
(2) knowledge by the party all egedly estopped at the time the representations were made that the
represcntations were untrue; (3) lack of knowledge by the party asserting estoppel at the time the
representations were made and at the time they were acted upon that the representations were
untrue; (4) the party allegedly estopped must intend or reasonably expect the representations to
be acted upon; (5) good faith reliance on the representations by the party asserting estoppel to its
dettiment; and (6) prejudice to the party asserting estoppel if the party allegedly estopped is

permitted to deny the truth of the representations.” Williams & Montgomery, Ltd, v. Steliato,

195 111 App. 3d 544, 552 (1* Dist. 1990),

Mlinois courts do not favor applying equitable estoppel against public bodies and wil] do
50 only to prevent fraud or injustice, Morgan Place v. City of Chicago, 2012 IL App (1st)
091240, 133, In ordet to apply equitable estoppel agsinst a public body, there must be an
affirmative act by the public body itself (ie. legislation) or an act by an official with the express
authorify to bind the public body, Patric ineering, Inc. v. City o erville, 2012 IL,
113148, 939. Furthermore, for reliance on an officer’s actions to be detrimental and 1¢asonable,
the party claiming estoppel must have substantially changed his or her position based on the
affirmative act of the public body’s officials, and upon his or her own inquiry into the official’s
authority. Id,

_ Count Il alleges that the City and the Funds “are estopped by their own conduet from
changing or terminating the anquitant coverage to alevel below the highest level of benefit
during a participant’s participation in the group healthcare benefits” and that the City “is
estopped from changing or terminating the coverage for class period retirees withont affording
the Funds a reasonable time in which to obtain altetnative coverage from another carrier,” (Am.
Compl. 17121-122). Count 11, however, fails to set forth any specific facts supporting the
application of equitable estoppel.

Plaintiffs allege that between 1984 and 1987, the City held a series of “Pre-Retirement"
seminars at which unidentified City officials informed the attendees that they would be able to
-participate in the City’s health plan for lifc with no cost for their own coverage, (Id, at 1146-47).
This allegation does not show an affirmative act by a City officlal with express authority to bind
the City. Furthormore, Plaintiffs have failed to allege that they undertook any inquiry into the
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unidentified City officials’ actual authority to bind the City. Without such factual allegations,
Count IIT does not state a clajm against the City, -

Count II1 is even more deficient in factual Support as to the Funds, The Amended
Complaint does not contain a single allegation of any affirmative act by any of the Funds, much
less an affirmative act by an official with the express authority to bind the Funds,

At oral argument, Plaintiffs’ counse] asserted that the City representatives at the “Pre.
Retirement” seminars had “apparent authority” to bind the City. “Apparent authority,” howevey,
is not a basis for equitable estoppel against a public body:

Because apparent authority is not actual, but only ostensible, an apparent agent may make
representations the specifics of which the principal is unaware, and still bind the
principal. ‘If the unauthorized acts of 2 governmental em ployee are allowed to bind
a municipality ***, the municipality would remain helpless to correct errors’ (City
of Chicago v, Unit One Corp., 218 Il App. 3d 242, 246, 578 N.E.2d 194, 161 11l Dec.
67 (1991)) or, worse, 10 escape the financial cffects of frauds and thefts by unscrupulous
public servants (D .S 4. Finance Corp., 345 T App. 3d at 563). Thus, we have required,
‘anyone dealinig with 2 governmental body takes the risk of having accurately
ascertzined that he who purperts to act for it stays within the bounds of his
authori€y, and *** this is so even though the agent himself may have been unaware
of the limitations on his authority.’

Patrick Engineeting, 201211, 113 148, 136 (emphasis added).

Count 111 is dismissed, without prejudice, for failure to state a clajm.

IIX. Conclusion

Count | states a cause of action for declaratory relief as to the City's and Funds’
obligations under the 1983 and 1985 amendments, but fails to state 4 cause of action for
declaratory relief as to the City’s and Funds® obligations under the 1989, 1997 and 2003
amendments to the 1llinois Pension Code, '

Count I is dismissed, without prejudice, pursuant to §2-615 for failure to statc a claim
for breach of a written contract against either the City or the Funds.

Count I1I is dismissed, without prejudice, for failure to state a claim for breach of

contract under a theory of common Jaw equitable estoppe],

Plaintiffs are given leave to amend Counts IT and 111,
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The status date of December 1'1, 2015 at 9:30 am. stands.

Enter: o la | s

Judge Neil H. “ﬁéx

ENTE
Judge Nl 1, cohlm-znzl

DEC u3 2015
A

DENIYT GLE
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SMITH-HURD ILLINOIS ANNOTATED STATUTES
- COPR, ©® WEST 1988 No Claim to Orlg, Govt, Works
CHAPTER. 108 1/2', PENSIONS
, , " - PBNSION CODE | o
ARTICLE 5. POLICEMEN'S ANNUITY AND BENEFIT FUND--CITIES OVER 500,000

Pension Code § 5-167.5
5-167.5. Group health benefit

§ 5-167.5, Group bealth benefit, (8) For the purposes of this Section: .
" Annuitant" means a person receiving an age and service annuity or & prior service annuity under this

- Article on or after January 1, 1983,

»

"Carrier” means an insurance company; or-a cotporation organized under the Nonprofit Hospital

"+ Sorvics Plan Act, [FN1] the Medical Servioo Plan. Act [FN2] or the Voluntary Health Services Plan

Act, [FN3] which is authorized to do group healtli insurance business in Minols.

* (b) The Board shall contract with one or more carriers to provide group health Insurance for all

arnuitants, Such group health irisurance shall provide for protestion &gainst the financial costs of
health cate expenses incurrod in and out of hospital including basie hospital-surgical-medical

. coverages and mafor medical coverage. The program may inchide such supplemantal coverages as -

out- patient diagnoatic X-ray and lahoratory ‘expenses, prescription drugs-and similar group benofits,
The group health insurance program may also include: L -
(1) prepaid preventive health care through health maintenatice organizations; .

(2) coverage for those wha rely on treatment by prayer or spirityal means alons for healing in
accordanco with the terets and practice of 2 resognized roligious denomination;

(3) optional coverage for dependents of the annultant; :

*'(4) other optional coverage, such as for dental, paychological, or optométric sérvicesi _

(c) The group contract shall be on terms deerned by the Board to be in the best interest of the Fond

. and its annuitants, based on, but not limited to, such criterta as administrative cost factars, the service
capabilitles of the carrler, and the premiuma charged. cL '

The term of any contract made under authority of this Section may not ektend beyond 2 fiscal years,
with such refiewal options, for fot more then 2 one-year periods, as may be deemed by the Board to
be most advintageous to and in the best interest of the Fund and its anmuitants, No renewal may be

* exorcjsed without the conclusion of a qualified tndependent actuary that 8ny increase in premivm

.requested by a cartler is justified on the basis of andited experience data, incredses in the ost of

health care services, canrier pexformance, orany combination thereof, ,

(d) The Bourd shall pay the premiums for such health insurance for each annuitant with funds
provided as follows; ' o e, .

The basic monthly premium for each annuitant shall be conttjbutéd by the city from thie tax lovy .
prescribed in Section 5-168, up to a maximem o£$55 per month if the pnnuitant is not qualified to
receive medicare benefits, or up to a maximum of $21 per month if the annuitent is qualified to
receive medicare benefits, , . : L

If the basic monthly premium exceeds the maximmum amount to be contributed by the city on his,
behalf, such excess shall be deducted by the Board from the annuitant's tnonthly annuity, unless the
atinuitant clects to terminate his coverage under this Section, which he may do af any téme, The full -
cost of any optional coverage elected by the annuitant shall be deducted from his monthly annuity,
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Laws 1963, p. 161, § 5167.5, added by P.A, 82-1044, § 1, off, Jan, 12, 1983,

A
'C-‘-: "'.‘."u
L]

[FN1] Chepter 32, § 551 et seq.

[FIN2] Chapter 32, 9 563 et seq.

[FN3] Chapter 32, 1 595 et seq,

_ REFERENCES
LIBRARY REFERENCES
1987 Main Volume Library References’

States o=93, . .
- CJ.8. States § 156, - . .
i} Words and Phrases (Perm. Bd.)

S. H, A, ch. 108 1/2 4 5-167.5 . -

IL 8T CH 108 1/2 9 5-167.5 '

END OF DOCUMENT . - ‘ o _ g
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l SMITH-HURD JLLINOIS ANNOTATED STATUTES
: COPR. @ WEST 1988 No Claim to Orlg, Govt, Works
CEHAPTER 108 1/2 . PENSIONS
o . . PENSION CODE . o |
| * ARTICLE 6, FIREMEN'S ANNUITY AND BENEFIT FUND~-CITIES GVER 500,000

[ . Pension Cc;de§6;1'64.'2

[}
" 1

»

SHLA. ch, 108 1/29 6-164.2

— Foa

6-164.2, Group hesith benefit

l § 6-164.2. Group health benofit. () For the purposes of this Section: .
. "Annultani” means a person receiving an age and service annuity or a priot service anmuity under this
| Article on or after January 1, 1983, L ce
+ . "Carrier" means im insurance company, or 2 corporation organized under the Nonprofit Hospital
-+ Service Plan Act, [FN1] the Medical Service Plan Act [FN2] or the VYoluntary Health Services Plan
] : Act, [FN3] which is authorized to do group health instrance business in Illinols, .
(b) The Board shall contract with one or more carriers to provide group henlth insurance for all
annuitants, Such group healfh insurance shall provide for protection against the financlal costs of
1 : health care expenses incurred in and out of hospital including basic hospital-surgical-medical
coverages and major medical coverage, The program may include such supplemental coverages ag
out- patient diagnostic X-ray and laboratory expenses, prescription drugs and similar group benefits.
‘ : The group heelth insurimee program may also inchude: '
{1) prepald preventive health care through health maintenance organizations; -.
{2) coverage for those who rely on treatment by prayer or spititual' means elone for healing in-
+ accordance with the tenets and practice of n recognized religious denomination;
(3) optional coverage for dependenta of the snnuitant; . . S
" (4) other optional coverage, such as for dental, psychological, or optometric services,
(6) The group contract shall be on tetms deémed by the Board to be in the best interest.of the Fund
and its annultants, based on, but not limited to, such criteria a8 administrative cost factors, the service
capabilities of the carrer, and the premiums charged. - - ' :
The term of any eontract made under authority of this Section may not extend beyond 2 fiscal yeats,
‘with such renewal options, for not tnore than 2 one-year periods, as may be deemed by the Board to
'be most advantageous to and in the best interest of the Fund and its annuitants. No renewal may be
l  exerclsed without the conclusion of & qualified independent actuary that any increase in premium
requesied by -a cartier is justified on the basis of audited experience data, increases in the cost of
health care services, carrier performance, or any combination theteof, '
‘ ' '(d) The Board shall pay the premiums for such health insurance for each anuitant with funds

- provided ag. follows; - -
- 'The basic monthly premium for each annuitant shall be contributed by the city from the tax levy
| preseribed in Section 6-165, up to a maximum of $55 per menth if the annuitant is not qualified to
receive medioate benefits, or up to & maximum of $21 per month if the annuitant is qualified to
| ' receive medigare benefits, AR L o
\ If the basic monthly premium exceeds the maximum amount to be contributed by the city on his
_ behalf, such excesy shall be deducted by the Board from the annujtant's monthly annuity, unless the
: ennuitant elects to terminate his coverage under this Section, which he may do at any time, The fisll
l .cost of any optional coverage elected by the annuitant shall be deducted from liis monthly annuity.
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Laws 1963, 9. 161, § 6-164.2, added by P,A. 82-1044, § 1, off. Jem, 12, 1983,
[EN1} Chapter 32, 7 551 et seq, e

[FN2] Chapter 32, § 563 of seq,

[FN3] Chapter 32, 1595 of seq,

REFERENCES
LIBRARY REFERENCES
1987 Maln Volume Library References
States w93, - -
C.J.S, Stateg § 156, :
Words and Phrases (Perm.Ed,)
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l Wiy SHA ch. 108 1/2 § 8-164.1
| L . SMITH-HURD ILLINOIS ANNOTATED STATUTES ~
: o COPR. © WEST 1988 No Claim to Orig. Govt, Works .
~ - CHAPTER 108 1/2 , PENSIONS '
! g . , PENSION CODE . - \
+ ARTICLE 8. MUNICIPAL EMPLOYERS, ORFICERS' AND OFFICIALS' ANNUITY AND
. BENEFIT . -
] - - FUND--CITIES OVER 500,000 INHABITANTS

' Pension Code§ 8-164.1
8-164.1,-Group Health Caro Plan

' § 8-164.1. Group Health Care Plan, Bach employee anmuitant in receipt of an annuity on the effective
_ date of this Section and each employee who retires on antuity after the effective date of this Section,
may perticipate in a group hospital care plan and a group medical and surgical plan apptroved by the
! ' Boatd If the employee anauitant is age 65 or oyer with at least 15 years of setvice, The Board, in
conformity with its regulations, shall pay to the organization tunderwtiting such plan the current -
| monthly premiums up to the maximum amounts authotized in the following paragtaph for such.

: " goveragoe. ) . _ . IR : ' ,
As of the effective date the Bdard is authorized to make payments up to $25 per month for employee
C annuitants age 65 years or over with at least+15years of service, . .

b If the monthly premium for such coverage exceeds the $25 per month maxinium authorization; the
‘ difference beiween the required monthly premiums for such coverage and such maximum may be
-, dedueted from the employee annuitant's annuity if the annuitant so elects; otheryise such coverage
} : _ shall terminate, - : ) . o :
-, Amounts coniributed by the city as authorized under Section 8-189 fox the benefits.set forth in this
Section shall bé credited to the reserve for group hospital care and-group medical and surgical plan
! _ benefits and all such premiums shall be charged to it. ' ' o
. The group hospital care plan and group medical and surgical plan established nnder this Seétion aro
not and.shall not be construed to be pension or retivement benefits for purposes of Sectlon 5 of Arficle
| X oftheTHinods Constitution of 1970, - .

|  Laws 1963, p. 161, § 81641, added by P.A, 84-23, § 1, off; Tuly.18, 1985,
| REFERENCES i

| | - LIBRARY REFERENCES

- S , 1987 Main Volume Library References

Municipel Corporations 6=186(1), 187(2).
C.1.8, Municipal Corporations §§ 586, 588 cf seq,

S, H. A, ch. 108 1/2 § 8-164.1
I, ST CH 108 1/2 § 8-164.1

END OF DOCUMENT ‘ _ .
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SMITH-HURD ILLINOIS ANNOTATED STATUTES
COPR. © WEST 1988 No Claim to Otlg, Govt, Warks -
- CHAPTER 108 1/2 , PENSIONS
PENSION CODE
ARTICLE 11 LAB ORERS' AND RETIREMENT BOARD EMPLOYEES' ANNUITY AND
'~ BENEFIT . :
FUND-—CITIES OVER 500,000 INHABITANTS

‘ Pension Code § 11-160.1

11160, 1 Group health care plan

§ 11. 160.1, Greup Health Care Plan, Each employee annultant inreceipt of an annuity on the effective -
date of this Seation and each employes who retires on annuity after the effective date of this Section,
may partimpate in a group hOSp]tal care plan.and a gtoup medical and surgical plan approved by the * *
Board if the employes annuitant is age 65 or over with at least 15 years of service, The Board, {n
conformity with its regulations, shull pay to the orgamzation underwriting such plan the current
manthly premiume up to the maxlmum amounts authonzed in the fo]lowing paragra.ph for such
covetage, . »

.. As of the effoctive date the Board is authorized to make paymem:e up to $25 per month for employee

annuitants age 653 years or over with at lenst 15 years of service. .

If the monthly premium. for $uch covernge exceeds the $25 per month maximum authonzatmn, the
difference between the required monthly premiuvms for such coverage and such maximum may be -
deducted from the employee annuitant's annuity if the annuitant 50 eleets otherwise such coyerage
ghall tertninate, -

Amoutite contributed by the ¢ity a8 authorized under Section 11-178 fer thie benofits set forth in tkus
Section shall be credited to the reserve for group hospital care and group medical and surgieal plan
benefits and all such premiyms shall be charged to it,

The group hospital care plan and group. medical and surgical plan established under thls Seetion are
not and shall not be-construed to be pension ot retirement benefits for purposes of Sectmn 5of Arhclc

. XIII of the Iihnois Congtitgtion of 1970,

Laws 1963 p 161 § 11-160.1, addedbyPA 84w159 §1,eﬁ‘ Aug 18, 1985

S, H..A, ch, 108 1!2 T111-160,% -
IL-ST CH 108 1/2 711-160.1
END OF DOCUMENT o .
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40 ILCS 5/5-167.4 . PENSIoN

P.A, 82342, in tho second paragraph, in the  widow's annulty shall be $175 per g} %
flrst sentence, inserted "from January 1, 1976 July 1, 1975 to January 1, 1976 ang

to .Tul)‘ 1, 19#1; and $250 per nionth ; and pt month from Janum‘ 'I._ 1976 to T
the' end of ol, (m), added %or who dies in the ppd $250 per.month fheraafter for 4.4
service after Jumae 30, 1981, ;

herelnafter described”; Inserted 1.
Sactlon 2 of P.A, 82-345. prufvidad: . deding "(b)", lnserted- "nnd"ﬁ a:?:f 1&3
“The Gensral Assombly . finds thai the substituted "and does” for “Wwho 4
changes made by this amm{datbw Act 'of 1981 PA, 86-273, In the ﬂ:st ara _do}a;s :ﬁ
mlnting to Avtleles 5 and 6 of the linols Pen- ad "-;2.00 ar r;mnth W“hbﬂl mBﬂ:.[é ) BLI
sion Code ncoommodate a raquest from local the dec P;ed oli a;nnn 13“ tio b
- governments or organizations thervef, and FFeot] eud P £ ﬁﬂ- w:a‘\is tn Service 4
ﬁlel‘cfore relmbursement of local  govermmonts gt ‘l’?i o6 o sﬂa;p:p;: “u?"y Act bf: 13
js not required of the State under the Stata OF hs 9 per month 6,, n the sooond
Mandates Act, by reason of the exclusion speol. - [f22hy substituted *19907 for “1986", "§4
fled in clause c1§ of subsaction (1) of Seotion 8- i;i-ii\;ic;” 3,:3}}3:- ’t‘?lfa %:gﬁlﬁft t;“t;l: ntmhurér
. CL . . ' a
orl’tl;atla—um in the second paragraph, sub. . Policeman ocourred prior 10" and "{9g9*
stituted "Janulm-y. 1 1936, .the minjmwm ' 1985% L N
amount of widow's aunulty shall bo $325 per  P.A. §7-849 Inssrted the 1’p‘al*u'grmph Inciod
- month far the following classes of widows”™ in the minimum amount of & widow's anpuii
for "July 1, 1975 the minimum amount of _effective Jan, 1, 1992,"

. Library Referencos
* Municlpal Corporations ¢=187(7), . , - : .
. WESTLAW Tople No, 268. .

C.J.8, Municipal Corpprutions ‘8§ 588, 519,

5/-5—167;5.; Group health beneﬁt .

' § 5~167.5. Group health benefit, (a) For the purposes of this Section,
“annuitant’ means a person recelving an age and sérvice annuity, a prior
service annuity, a widow's annuity, a widow's prior service annuity, or'a
minimumn annuity on or.after January 1, 1988; under Article 5, 6, 8 or 11, by
reason of previous employment by the City of Chicago (hereinafter, in this
Section, “the city”). -

(b) The city shall continue to offer to apnuitants and their 'dependlt::ntq the

. same basic city health care plan available as of June 30, 1988 (hereinafter

called the basic city plan), and may offer additional plans at its sole discre-
tiﬂno - ' ‘

{c) Bffective the date the initial increased annuitant payments pursuant to

subséction (g) take efi’e(pt,-L the city shall pay 50% of the aggregated cosis of the l

clalms or prexhims, whichever is ‘applicable, of annuitants and their depen-

dents under all health care plans offered by the city. The claims or premiums.

* of all annuitants and thelr ‘dependents under all of the plans offered by the
city shall be aggregated for the purpose of calculating .the city's payment

.required under this subsection, as well as for the setting of rates of payrment -

for anmuitants as required under subsection ().

. (d) From January 1, 1988 until December 31, 1992, the board shall pay to
the city on hehalf of each of.the board’s annuitants who chooses to participate
in any of the ¢ity's plans the following ameunts: up to a maximum of $65 per

- month for -each such annuitant who is'not quplified to receive medicare
benefits, and up'to a maximum of 35 per month for each such annuitdnt

who is qualified to receive medicare benefits, From January 1, 1993 unti)

December 31, 1997, the board shall pay to the clty on behalf of each of the

board’s annuitants who chooses to participate in any of the city’s plans the

: 264 T '
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POLICEMEN'S ANNUITY FUND . 40 TLCS 5/3-187.5

following amounts: up to a maximum of §75 per month for each _éuch
annuitant who is not qualified to recelve medicare benefits, and up to a

maxlmum of §45 per month for each such ennuitant who is qualified jo
recejve medicare benefits, '

For the petiod January 1, 1988 thrdugh the effective date of this amendato.

xy Act of 1989, payments under this Section shall be reduced by the amounts
paid by or on behalf of the board’s annuitants covered during that period,

The payments, described in this subsection ‘shall be patd from the. tax levy.
authorized under Section 5~168; such amounts shall be credited to the reserve
for group hospital care and group medical and surgical plan benefits, and all
payments to the clty required under this subsection shall be charged aganst
it, : ‘ L

(e} The clty's obligations under subsections (b} and.(c) shall terminate on

. December 31, 1997, except with regard to covered expenses incurred but not . .-

pald Bs of that date. ‘This subsection shall not affect other obligations that
may be impdsed by law. L

(f) The group coverage plans described in this Section are not and shal] not

. be eonstrued to be pension or retirement benefits for purposes of Section 5 of -

Article X311 of the Illinois Constitution ‘of_ 1970,

. (8} The aggregate cost of claims and premiums for each calenda'rl yebar from
1989 through’ 1997 of all annuitants and dependents covered by the city's
group health care plans shall be estimated by the city, based upon a written

determination by a qualified independent actuary to be appointed and pajd by -

the city and the board, IF such estimated cost is more than the estimated
amount to be contributeel by the city diiring that year plus the éstimated

“amounts to be paid pursuant to sybsection (d) and by the other pension

boards on behalf of other participating annuitants, the difference shall be
paid by all participating annuitents. The city, based upon the determination

-of the Independent actuary, shall set the monthly amounts to be paid by the

participating annuitants, .The Initia] determination of such payments shall be

. prospective only ‘and shall be based upon the estimated costs for the batance

of the yeer, The board may deduct the amounts to be paid by its annuitants
from the participating’ annuitants’ meonthly annuities,

I it is determined from fhc; ofty’s annual audit, or from audited eXperience
data, that the total amount paid by all participating annuitants was more or
less than the difference between (1) the cost of providing the group health

. care plans, and (2) the sum of the amount to be paid by the city under

subgection (¢} end the amounts paid by all the pension boards, then the

independent’ actuary and the city shall account for the excess or shortfall in ‘

the next year's payments by annuitants,

() 'An agnuitant may elect fo terminate coverage In a plan at any time, *.
which election shall terminate the annuitant's obligation to contribute toward
paymient of the excess described in subseetion (g). ' ;
Laws 1963, p. 161, § 5-167.5, added by P.A, 82-1044, § 1, eff; Jan. 12, 1993, Amended
by P.A. 86-273, § 1,"eff.. Aug, 23, 1989, : :

Yormerly TlLRevStat. 1991, ch, 108 ¥4, [ 5~167.5.
L s . - 265
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Wwith the year 1969 to a. fund

Payment Reserve from the Interest angd
Section 6-7203.

If the money in the Sup

" from interest income above 494 A

the preceding year; and the dontributions

upplementary. Payment Reserve from

such sources are insufficient, to make the total -payments to ] persons
entitled to such increases for the year, a Proportionate amnoygt computed gs
" the ratfo of the Money-available to the tota] of all the paymenis specified for
- that year shall be paid to . c

No part of any such Increase under this Section is an ob'ligation of the fund
otherwise established under this Article &, L

. Laws 1963, p, 161, § 6-164.1, ndded by PA, 761163, § 1, off, Aug, 29, 1969, Amended
by P.A, 7751404, § 1,.eff, Sept, 8, 1971; p.A. 79-633, 5. 1, eff, Oct, 1, 1975 p.A 82.971,
1, eff, Sept, 8, 1983, _ : ‘ ,
Formerl) ILRev.Stat, 1001, ch. 108'%; 1 é-164,1,

: Historical and Statutory Notes L

P.A, 77-149¢ substituted “zoqv for 144047 In P.A, 824971, in the thicd Paragraph, made the
the first and sucend sentences of the fipst Para- following substitutions; *jp July, 1082" fop 4oy
B 79-633 subat fed g Tho provisions of. o b A75" 976" for 9671 i ggons
the proceding paragauof his ool ty or 93500 i mouih theréafier 11 e fourth
for Jt','.I‘l-xis Section 'lﬁ: ﬂes" Bl tha bag[nning of AITOETAPR, Ingepted ininun'; suill, sﬁtuﬁed

@.5econd paragrapi, Inserted the third and é%f}cggﬁ,d f::u:hF ﬁr:‘,“;:lmﬁﬁfgg%? pj]:] f;rd of
Fourih barvapraphs, and in the fifth fm'agraph. el oHo Mt * o Hsered u
substiiuted "he increases bndicatad In the pre. comma, - :
ceding part of Hyjy Bection” for "woh Inoyens. For reironctive epplication’ of P.A. §2.9714,
e, T s¢a nole following 40 YLLS 5/5.167.2,

-5/6—-164.2. Grdup health benefit -
§ 6+164,2, Group health benefit, (a) For the P

"annuitant” means 4 persop recelviug an age and

service annuity, g widow’s annuity,

une 30, 19538 (hereinaftoy
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(c) Effective the date the initial increased annultant payments pursuant 6
subsection (g) take effect, the city shall pay 50% of the aggregated costs of the
. cleims or premiums, whichever is applicable, of annuitants and thelr depen-
dents under all health care plans offered by the city.. The claims or premiums
of all annuitants and their dependents under all of the plans offered by the
city shall be sggregated for the purpose. of calculating the citys payment
required under this subsection, as well as for the seitiug of rates of payment
for annuitants as required under subsection (g).

(d) From January 1, 1988 until Decembey 31, 1992, the board shall pay to
the city on behalf of each of the board's annuttants who chooses fo participate
in any of the city's plans the following amounts: up to a maximum of $65 per
month for each such annuitant who fs ot qualified, to receive medicare
benefits, and-up to a maximum of §35 per month for each such ahmuitant
who' is qualified to receive medicare benefits, From January 1, 1993 unti]
December 31, 1997, the board shail pay to the-city. on behalf of each of the
board's annuitants who chooses to participate In any of the city’s plans the
following amounts: up to a maximum of $75 .pér month for each such
annuitant who Is not qualified to receive medicare benefits, and up to a
meximum of §45 per month for each such annuitant who is qualified to
recelve medicare benefits, o

For the perlod January 1, 1988 through the effective date of thi§ amendato-
ry Act of 1989, payments under this Section shall be reduced by the amounts
pald by or on behalf of the board's. annuitants covered during that period.

+ The payments described.in this subsection shall be pald from the tax levy
authorized under Section 6-165; such amounts shall be credited to the reserve
for group hospital care and group medical and surgical plan benefits, and all
payments to the city required under this subsection shall be charged against

(e) The city's obligations under subsections (b) and (c) shall terminate on
December 31, 1997, except with regard to covered expenses incurred but not
" paid as of that date, This subsection shall not affect other obligations that.

may be imposed by law,-

* () The group coverage plans descr:lbaéi‘in this Section are not and shall not
be construed to be pension or retirement benefits for purposes of Section 5 of
Article XIIT of the Illinofs Constituticn of 1970, - - ' :

(g) The aggregate cost of claims and premiums for each calendar year from
1989 through 1997 of all annuitants and dependents covered by the city's
group heslth care plans shall be estimated by the city, based upon a written
determination by a qualified independent actuary to be appointed and paid by
the city and the board. If such estimated cost is ‘more than-the estimated
amount to be contributed by the city. during that year plus the estimated
amounts to 'be paid pursuant to subsection (d) and by the other pension
boards on behalf of other participating annuitents, the difference shall be
paid by all participating annuitants. The city, based upon the determinatior
-of the indepenident actuary, shall get the monthly amounts to be pald by the
participating anpuitants, The Initia] determination of such. payments shall be
prospective only and shall be based upon the estlmated costs for the balance

' 373 S
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of the year. The board may deduct the

PENSION CODE

amounts to be paid bylits annuitants

from the particlpating annuitants’ monthly annuities.

If it Is determined from the city's annual audit, or from audited experience
data, that the total amount paid by all participating annuitants was more or
less than the difference between (1) the cost of providing the group health’
care plans, and (2) the sum of the amount to be paid by the city under
subtection (o) and the amounts paid by all the pension boards, then the
independent actuary and the city shall account for the excess or shortfall in

the next year's payments by annultants,

(h) An annuitant may elect to jerminate coverage in a plan at any. time,
which election shall terminate the-annuitant’s obligation to contribute towsrd
payment of the excess described in subsection (g).

by P.A. 86-273, § 1, off. Aug, 23, 1989,
Formerly IILRev.Stat.1991, ch. 108%, T 6-164.2,

"Laws. 1963, p. 161, § 6-164.2, ddded by P.A. 82-1044, § 1, eff. Tan, 12, 1983, Amended

. -Historical and Statutory Notes

P.A. B6-273 rewrole this section which, prior

therato, provided: :
‘ifa) For the purposes of this Sectlons
“‘Annuitant’ weans § person recalving au

- age and service annuity or a prior service an

nuity under this Article on or after January |,

" 1983, "

*rCarrier’ means an Insurance company, o a
corporation organized under the Norprofit
Hospital Servics Plan’Act, the Medical Service
Plan Act or the Voluntary Hoalth Services Plan
Act, which is anthorfzed to do group henith
insurance business in IHnola, .

“(b) The Bomd shall centract with, one or
nmore carrlers to provide group health insue-
anos for nll annuitants, Such group health
insurance shall provide for protectlen agninst
this Bnancinl costs ol health care expenses fu-
currod- I and out of hospltal Including basic
hospitabaurglenbmedlent coverages and major
medlcnd coverage. Tha program may ncluda
such. suplsl‘dmantnl coverages a5 out-patient di.
agnostic Xeray and Jaboratory espenses, pre-
scription drugs und similar group benefits,

*Ihe group heulth Insurance program may
also fnclude: -

Y1) prepaid proeventive health care through
heslth malntennnce organizations;©

() covernge ‘for those . who rely on treat-
ment by prayer or zsphidtual menns alone for
heallpg i accordance with the tenets and prac-
tice of a recogaized rellglous denominntion;

*(3) optionnl coverage for dependents of the
annwltant '

%(4) olther optional coveruge, such as for
deninl, psychologloal, or optometits sorvicss.

#(c) The group contract shall be on terms
deemed by the Hoard (o ba in the best interest

of the Fund and its sonullants, basad on, but

. not limited to, such criteris a5 administrative
- cost factors, the service capubllitivs of the car-

rier, and the premiums charged.

"The term of mny contract made under au.

thority of this Section may not extend beyond
2 Hscal years, with such renewal gptions, for
not more than 2 onc-yoar pertods, as may be
deemed by the Board to bo most edvantageous
to and in the best imtereal of the Fund and its
enpultants, No renewnl may be exerclsed
wilhout the concluslon of a qualified Indepen-
dent actinry thok any Inerease In prexplum
requested by o carrler is justified on the basis
of audited experiencs datn, increnses in the
cost .of health care services, cartler pecfor-

- munce, or any combinntion thercof,

"(d) The Board shall pay thy prembums For
such heslih insurnnce for ench annuliant with

" funds provided ss Follows: ..

*The basicmonthly premium for ench annui
tant shall be copiributed by the cliy from the
tax levy prescribed ln Sectlon 6-163, up to
maxlmum of §55 per month i the annuilany is
not qualifled to recoivs medicare benefils, or
up to a maximum of $2! per month if the
annuitant is quallfied (g receive medicare ben-

. efits, .

“If the basis monthly prﬁmium exceeds tho
maximum emount to bé contrihuted by the

city on hiz behalf, such oxcess shall be deduct-

od by the Board from the annuitant's monthly
annulty, unless the apoultant elects to termi-

nales kis covernge under this Section, which he |

may do at any time. The full cost of moy
optional coversge elecled by the annuitant
shall be deducted from his monthly annuity."
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PENSION CODE

) Libxaiy Reforences
Munleipal Corporations e=220(6), 220(9),
WESTLAW Toplo No, 268,
CJ.5, Munlcipal Corporations 8§ 722, 727,

5/8-164,1, Group health benefit

§ 8-164.1. ' Group health benefit.
“annuitant” means a person receiving an age and servioe annuity, a prior
service annuity, a widow's annuity, a widow’s prior service annuity, or a
minimum annuity on or after January 1, 1988, under Article 5,6, 8 or 11, by

reason of previous employment by the City of Chicagp {(hereinafter, in this

.Section, "the city").

(b) The city shall contirue to offer to annultants and their d;epend;?.nts the
‘same basic city health care plan available ag of June 30,.1938 (hersinafter -

called the basic city plan), and may offer additional plans at lts sole discre:
tion, - ' '

(c) Bffective the date the Initial increased annultant payments-pursuant to. -

subsection (g) take effect, the cify shall pay 50% of the aggregated cosis of the
clalms or’ premburns, whichever is applicable, of annuitants and their depen-
dents under all liealth care plans offered by the-city. The claims or premiums
of all annuitants and ikeir dependents under all of the plans offered by the
city shall be aggregated’ for the purpose of talculating the city's payment
required under this subsection, as well as for the sstting of rafes of payment
for annuitants as required under subsection ®.

(d) From January 1, 1988 until December 31, 1992, the board shall pay to
the city on behalf of each of the board's annaltants 'who chooses to participate

In anyof the city's plans the following amounts: up to, a ‘maxirmum of $65 per ' -

month for each such annuitant who is not qualified to receive medicare
benefits, and up to a maximum of $35 per month for each such annuitant
* who is.qualified to receive medicare benefils. From January 1, 1993 until

December 31, 1997, the board shail pay to the city on behalf of each'of the -

board's annuitants who chooses to participate In any of the city’s plans the
following amounts: up to & maximum of $75 per~month for each such
apnuitant who is not qualified to rocelve medicare benefits, and up to a

maximum of $45 per month, for each such annultant who s qualifled to
reeclve medicare benefits, ' '

For the period January 1, 1988 through the effective date of this amendato-
ry Act of 1989, payments under this Section shall be reduced by the amounts
paid by or on behalf of the hoard's annuitants covered during that period.,

Comiencing on the effective date of this amendatory Act of 1989, the board

Is authorized to pay to the board of education on behalf of each person whe "

chooses to participate in the board of education’s plan the amounts specified
In this subsection (d) during the years indicated, For the period Tanuary i,
1988 through the effective date of this amendatory Act of 1989, the board
shall pay to the board of education annuitants who partieipate in the board of
education’s health benefits plan for annuitants the following amounts: §10

' per month. to each annuitant who Is not qualified to recelve medicare -
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benefits, and §14 per month to each annuitant who is qualified t‘o receive -

medicare benefits,

The payments described in_this subsection shall be paid from the tax levy
authorized under Section 8-189; such amotints shall be credlted to the reserve-

for group hospital care and group medical and surgica) plan benefits, and all
. payments o the city required under this subséction shall.he charged against
itl . - . . LY

(e) The city’s obligations under subsections (1) and (c) shall terminate Qn
December 31, 1997, axvept with regard to covered expenses incurred but not

pald as of that date. This subsection shall not affect ather obligations that

may be imposed by law. ) . .
(F) The group coverage plans described in this Section are not and shall not

- be ponstrued to be pension or retirement benefits for purposes of Section 5 of
~ Artiole XIII of the Illinois Constitution of 1970,

(g) The aggregate cost of clalms and premiums for each calendar year from

1989 through 1997 of all annuitants and dependents covered by the city's
group health care plans shall be estimatéd by the city, based upon a written
determination. by a qualified independent actuary té be appointed’and paid by
-the city and the beard. If such estimated cost is more than the estimated
amount to be contributed by the city during that Year plus the estimated
amounts to be paid ptirsuant to ‘subsection (d) and by the other pension
boards on behalf of other participating spnuitants, the difference shall be
pald by all participating annuitants. The city, based upon the deterinination
of the Independent actuary, shall set the monthly amounts to be paid by the
participating annuitants. The initial determination of such payments shall be
. prospective only and shall be based upon the estimated costs for the balance
of the-year. The board may deduct the amounts to be paid by its annuitants
from the particlpating annuitants’ monthly annuities; :

. It is determined from the city’s annual audit, or from audited experlence
data, -that the total amount paid by all participating annuitants was more or
less than the difference hetween 1) the.cost of providing the group health
tare plans, and (2) the sum of .t '
subsection (¢} and the amounts paid by all the pension boards, then the
independent actuary and the city shall account for the excess or shortfall in
the next year's payments by annuitants. - '

(h) An annultant may elect to terminate coverage in a plan at any time,
which election shall terminate the annultant's obligation to contribute toward:
payment of the excess described in subsection (g). ' _

Laws 1963, p. 161, § 8-164.1, added by P.A. 84-23, § 1, eff, July {8, 1985, Amended by
P.A, 86-273, § 1, eff, Aug. 23, 1989, : :
Formerly ILRav.51aL1991, ch, 108 V4, T8-164.1,

“oe " Historieal and Statutbry Notes

e amount to be paid by the city under .

P.A 86-273 rowrote the seotfon which prior  after the effoctive date of this Section, may

thareto, provided: . participats In a group hospitol oare plan and &

“Bach employee annuitant in receipt of an  group mcdical end surgleal plan approved by
annuity an the effective ‘daté of this Section  the Bonrd if the employee annuftaot Is age 63
and.cach employee who relires on anmuity” or over with at least 15 years of seivice, The
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40 ILCS 5/8-1641 ‘ PENSION CODE
Board, In. conformlty with its regulations, shall
pay to the organization underwriting such plax
the eurrent monthly premiums up to the maxl.
i i mum emounis authorized in“the followlng
s .+ paregraph for such coversge, .
g *As of the effective date the Board I8 authp.
rized to maka payments up o $25 per menth
for employee annuitants. age 65 years or over
with at lenst 1S years of service,

" “If the monthly premlum for such ooverage
excredy the $25'per month maximum euthorl-
zatlon, the difference betwoen ths required
monthly premjums for such coverage and such
maximian may be deducted from the cmployee

annuilant’s annulty if the annuitant so clects
otherwise such coveraga shall jerminata,
"Amounts contrlbuted by the
rized undor Bection 8-189 For the benefits set
forth In this Section shall be cradited 1o the
reserva for group hospital'cars and group mad-
keat nond surgical plan beneflts and afl such
premiums shall bo charged to . -
. "The group_hospltal cave plan and group
medical
this Section are not and shnll not be consirned
Yo be pension or rellrement benefits for pur-
poses of Sectlon 5 of Article XITT of the Xlinols
Constitution of 1970 . "

.

Librory Reforences

Munieipal Corpor:;tiom &= 184(1), 187(2). CJ.8, Municlpal Corpora'tions §§ 586, 588,
WESTLAW Teple No. 88, . - 589, :

+

5/8-165. Re-entry into service

§ 8-165. Re-entry Iiito service, (a) When an employee receiving age and
servico or.prior service annuity who has withdrawn From service after the
1" effective date re-enters service before age 65, any anuuity previously pranted
! and any annuity fixed for his wife shall be cancelled. The employee shall be
credited for annuity purposes with sums sufficient to provide annuities equal
to thosg cancelled, as of their ages -on ‘the date of re-entry; provided, the
maxlmum age of the wife for this purpose:shall be as provided in Section.

8-155 of this-Article, : ' '
* 7 'The sums so credited shall

the future. “Contributions by the employees and the city for the purposes of

this Article shall be made, and when the proper time arrives, as provided in

. this Article, new annuities based upon the total credit for AANUIty purposes
: - . and the entire term of his service shal] be fixed for the employee and his wife.

If the employee’s wife died before he re-entered service, no part of any
credits for widow's or widow’s prior service-appuity. at the Hme annuity for
his wife was flxed shall be credited upon re-entry into service, and no such
sums shall thereafter be used to provide such annuity,

(b) When an employec re‘enters service after age 65, payments on account
of any anmuity previously granted shall be suspended during the time thereaf.
‘ter that he 1s In service, and when he again withdraws, annuity payments
shall be resumed, If the employee dies in service, his widow shall recaive the
‘amount of annuity previously fixed far her,

1, 1941; P.A. 81-1536, § 1, eff. Jan. 1, 1981, ‘
Forniexly Il Rev,Stat. 1991, ch, 108 14, { 8-165,

Bistorical and Statutory Notes

P.A, 81-1187 Inserted “or on beholf of* n the  Prior Laws:
- second parageaph of subd. (a), Laws 1921, p, 203, § 34,
k P.A, 811536 in the second sentonce of the Laws 1914, p, 303,.§ 34, :
i second paragraph of subd. (a), following "Con- Laws 1935, p. 303, § 3814, added
‘ Aributlons by", deleted “or on behalf of”, 1949, p. 829, § 1,

‘I ) . . 636 .

by angs

city as autho.

and mrglenl f!nn sstablished under -

provide for annuities to. be fixed and grhnted in

Laws 1963, p. 161, § 8-165, eff. July 1, 1963, Amanded by P.A. 81-1187, § 1, eff, Jan.
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. "Blective Jarivary 1, 1993 the minlmnlri-.s;m u
of widow's annuity shall be $600 per month, fo: tl?c:
followlng classes of witlows, without regard 'to

Phnsions

4981 ek (b) thet widow of w ‘Pollcoman: who
<withdraws aftér! 20 og mure* yeant’ of, sowvice nmd
T‘l‘;’lbl!?d n;ttqﬁléndmlf.[r 1 :oﬁmbdr progde.d;t thho widow Is
od oy the: policeman bofore he withdraws from  whother the deceapad pellcembn. s in.serylae
Aho gervies, Cae gL ey Wy, ey . calies the effective dnhl:g of Lhfs ammiint?iy ch: ﬂ?
mx,{!ﬁlffgc[w;;"[muawfaf 1852, the minimum. amount-, “19933 '(1) tho widow of a pollc'e,man \\'Bb‘d LT
cof: Widow's: annuityshall, be S50 per manth, for the  sorvics with at least 10 years® of service credit, or
following: classes of widows, without yogard to . Who dles Inservico afior Jude 30, 198%; and (2) the
whother the deceasod policoman. js i service on or  Widow. of & polloomany who withdraws from: Son‘iue
‘iliat, the cffective duto of AL 57-349; - (1) tio »,Wih 20 ormofy ysum of servich cyodft pd-does not
“Widew of 4 palicemnan whordies.n service with.at  ¥ithbraw. n, rofuud, ‘provided. thal the widow i
deust, 10 ‘yeare: of sorvice credit or who dies In .mmiu:% 10 the, pollcoman bafore his withdraws from
Jervice affat Juno 30,1981 nnd“(z) the widow of &  fortiee.”} . Lt
. ﬁﬂ?;;no:u wlfm “"%” raw:]irr.?;,:' %mm wmi, hzu oy lmﬁrtéd r.f;ubsﬁc. aj nndrinacna,&;aﬁbnecﬂén dosige
e ara of sorvics credit ind does net withdraw  Palions or the former fifth and-slah prra
+ refilnd, provided that the widow fs martled toithd oL

"t PA 90  subsaa, {a),
mllwmm bafom‘ e withdraws from sorvien, + 1. patagraph 166, Iu' sobseo, (a), m!ded t.ha seoond
g v - | y - v ) .

L}
h ' o L

*

3 5"16?5". Grpup hoalth beneftt. wrh

LR . .

(- ;;,',;__(ﬁ). For.the purposes of this Sertlori; (1) *snnuftant” fsimllﬂu.a-pérson regelving af 'nge and
3 sperviee, annuity, a prior servies annultty, p widaw's anquity, a widow's prior serviuge annfitx, or

n mintmum anmuity, woder Avticla 6, 8, 8 or 11} by renson of previous emp) t by ¢
MQItI:'; of Chieago (hereinafter, in this Sea,ﬂop. “the city”); (2 "Medplcnre Pla?a &fﬂﬁﬁ@aﬁ
mm% dﬁﬁtﬁt’?r item (1) _w'ho‘ﬁia t%l!gibla for.Madihare banefits; . and (3) “non-
Maditare bamm ! means wn sy tv:p }?fm;{bﬂt? in }ta:?: (1?'who 1 not -:emglibl.e fop
vI"')"'li;}'l'e ity éﬁhﬁ"oﬁﬁr group’ he i b ol : .

L)  phiall” p'henlth -benefits to shmybints und' thaly ellgible d ta
5%&113‘& June B0, 2002! “The bisid: ety hoalth eave’ plan’ avidlablo ad: B%Jgnae%%?dfgﬂa
~(l'gel'et!'nrtilf’lﬂr called the basla city plan) shall censs to- b a plan offevad by the eity, excépt fa
napeciflad: in subparagraphs {d)vand (5) below, and shall be- closed to new enrollment or
strxnefor - of, covarage for any non-Modleave, Plan annultant, 4o of tho effactive. data of thin
amendntory. Ach-of 1897, + The ity shall offer non-Madioste Plan annditants and thelr.eligible . .
.wdependenta the optiom, of enxolling. i iks -Annuitunt Preferred Providep Plan' and mey offer
additionsl plans for any smwmitant. ./The gty i\; amend, Eodiﬁr, or tauxi-minata. any of ks
i ors-morsthan one annuttant plan, the-of
:shail allow annuitants. to eonvert, eeverage from one ity nomudtant plan to ametl ag, m}; thwa ‘
wbatglér ity play, duving Hmes, deulgnatod b th:jfit{i whfizlzapaox}{ogﬂ afihne shall veeny oh Ieéwt
_  effoctiva dats, of. thid amendabory: Act of, 1587
sthrough'.Jina 50;.2002; monthly premium rates oy bhe hereased for mnuitargtu. during the

- time ofttheir participation in non-Medleare pluns, except ‘o provided fu subpsvagraphs. (1

-Hmpugh () of thitvamboaotls, L L
o (1’1- For nen-Medietre: Plan anvuitants whe retived prior to Janoary 1, 1988, the anmu--
w¢ bant's share of monthly premium for non-Medlears Plan covorage only shall not axeeed the
¥ -h{%lesb premivm ruts chargonble undor any oty non-Medleare Flan annuitant covernge s
o of Docomber 1, 1008, » . o . . w4 . e

(2) For non-Medieare Flan ﬁnnull:ml{w who ratire on ox after Jmm 1, 1989. i‘.he
, safuitant’s ghare of moenthly prembum.for non-Madloare Plan governgo on?y shall ba the

o rata in effect on, December 1, 1606, with monthly premitm Increasse to. take offect wo
sooner than April 1, 1908 ab the lower of (i) the premium rate defetmined purmasnt to

., sibaaction (g) or (H) 10% of tha immediataly provions montls vobe for similar coverags.

..+ (&) In no event shall sy non-Madicare Elan annuttant’s share of menthly promiurn for
nan-Modleara Plan toverage oxcond 10% of the anmmitant's monthly annwity,. .

(4} Non-Mediears Plin annoftants who are envollod fn tho basle ity plan as of July 1,
1898 may romain in the basia elty plan; if they so chooss, en tha vondition that they ave not
entitled to the caps on ratos ‘set forth In subpuragrapha (1) through &), and their pramium
rate shall be the rate determined in aecordsnce with subsootions. (¢) and (g) -

- : ' 101 . '




A0ILCS o575 0 - roygon

e (B) Madleare: Plan thouitants. who are curzently enrqlledwiﬁ,.the‘t-baaiu..citm plan for

vif Madlenre eligibla anmattants may remat fn thet plan, {f:they so thoose, throughy June a0, - ‘

% 802, Anmuttants shall'not be allowedto anyol] n.or transfer fntecthe Base: elty plamfor

. Modleare eligihls annuitants on or after Joly 1, 1990 “The. olty’ shall- cothome: to "offar * 3

"; sdniifants a sypplemeital Madieaye Plan for Madlows eliglble annnitants throvglyMue.80,
"s 2002, '#nd’ the wﬁzﬁmny offér additional plaua. to Meodicaro*egible.annudtuvits. iiy. itataole
o1 dlbcyetion, Al Mediears Plin snmuitant monthly ratos shall be determingd i avonrdirics
| Whhanhseotlons (hand (g); . L L R i i Ll
5 (&) The ity shinll py 50% of the nggteiated eosts of the elalm-or-Drémitims, w dhever fa
ggﬁli‘cable, us: dutormined i aceovdance’ with subsection (g),, of snnultants- nd thelt dopen-
denta undor all Honlth euve plang giforad by the city, ‘The dltymay redues its-obllgation by
applleation of prige rdductions. ghtadnod' as a result of finan arrangements with: provideys
o plén aduinistrataps, " e T R
“de.d) From Jannary 1, 1968 wntil June 90, 2002, the, board shall, pay to-the city on 'ipehalf of
each of the board's anmitants who choosss to participata fo auy of the cityly plans, the
following: amounts: up to n meximum of §75 per month for each such annuitant who fs not
qualified to recelve medieare benefits, and up to a mauximmmn. of.$48 -par montly for gdeh bach
annuitant.who ls qualified to raceiva medieare benefils,

.. 'The payments deseribed in thiy subsection shall be paid from the tax levy suthorized wrider .
‘Boctfon 5-168}" sueh amounts: shall be eredited to the-reserve ‘for group:Hospitil ‘warw'and

group medical and gurgleal plan ‘benefits, and all paymotita to fhe clty v ;
‘subaiction ghall be charged ngalnst it. . o S ety

" s " . A 'y . . " I Ve |,-,-"'\ Ty ety
:,,-Jfg).'l‘hu wity's obHigatio ,"under eubsections {b) and {¢) shall torminnta on Juna poluédaz,
s b rogurd o vovered, expenses inarrad bt not.peld n of Una data, Th subAtedls
ehall nof affact othor obligations that may be Imposed by Jaw, R A e
wize{f, The grotp, soverage-plans deserfbad in thik Saction are et and. shall nob-be, ponstmied 4o

ri@! ponolon or retifement. banetits, for, purposes of Seotion & of Avtlels XTI, 9f the: Minaty
. onaﬂt.ptigg of 1970, | .. . . P iR e

",

+

"the. elnfm ‘redordn- of the plan- adutndstrator, shll be estimatad hyithe ‘dlyy. brisedapona

. writtin. determaination by o qualified independent actuary to be apibointed and- aldrbythe oty

ttind the ‘bonwds . If the estinstad: atinnal coat. for each annuftant pla.offeved. . bhe eltod
“anord than the estimated smownt.to be eontributed by. the.'eity: for that plan-purssent: to
subsections (b} and (o) durlisg that yourplug the estimated amennts. te ber pajd pursuant..to
bubseetion (d)'and by the.other ponsion boards on behalf of obher partidpating sommitants the
Jdifferance ghall be putd by il annulbants porticipeting: in.the: plan, exeepd as. providad in

‘the monthly amounts to be'padd by the: particpating swmitants, 'The, board.may deduct; tho
amounts. to ba paid by ity anzuitonty from the participating .nmtluitantuf‘ monthly :ahnuities,

, H it s determinad from the dity’s wnnual audit, or from mdlted- expaFiende data, that the
* total" amount " patd by ull partiefpating  sunultants. was more' ot Joss . than the differonce
‘batwech (1)-the cost, of pms::iing the group-henlth ears plans, and (2) the sunt of the amonnt

to be paid by the city. a5 dotermined under dubgection (g)-and the amonnts paid by all the .

pengion bioards, then the independent actwary and the ety shall necount for the cxcess or
shortfall in the next yonr's payments by annuitants, excopt a9 providad M subsection (b).

+ (i) An annuitant may elect to terminate coverage-in wplur at thé end ‘of-any. month, which'
tloction shall tarminate the annuitant's obligation to eontributs towiird ‘payment of the excesn
doteribed in subsaction (g). - S . R Oy

") The clty'shall Wdyise the board of all pmﬁose'd'pmmium Incrensod’ fof health ‘tard at
lm "5 days prior to the effective date of tha ¢

arige, and nny increase shall ba‘.prospactiva
on]\}r.. . , '-' . .t (S )
Amended by P.A, 00-82, § &, off, Juno 27, 1007, S AT T
Formexly 1LRov.Stat, 1901, oh, 108 4, ¥ 51075, e
v ’ '

U400 1108 k11 ok sery,, #6-101 ot doq, 58-101 of, bo, op A11-101 of 2eqy, vt
102 ‘ :

qired hdo B
O

vl ot wen e e K talae nnnnn

“ {g). Por-ench annujtant:plan oiféred 'blyut.hr; vity, the aggregate post of clbimn, ne vefleeted in .

- 'Subagetion (H). The cty, basdd upon the determination of the Independent wotunry, shallvet f |
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40 ILCS 5/6-1641 . PENSIONS |
January of the year followlné "the'-ynﬁ;’ﬂg hh'tni'ﬁ'a‘tlih"ii'ga ) 86, or In Jannary, 1670, if ha i
then over wize 65, his then. fixed and yayable monthly wmudty nereased by an-emount equal to
2% of tha original grant of annuity, for sach yearBe naceivedshijnlty paymenty effer the yedy
In which ha oftaing age 65, An additional 2% Incresse in mch Hxed and payable original
granted anpulty skl actrie fiv e Vijmary thebdafter’ @ 154w v en e T
. Bowever, beginmniig JEmiary. 17 1006, the‘inoredsen payable, under this subsestion (a} to
, fiteman borm before: Januaryyly 1948 shall: be.atrther rato.of 8% of {he- orighally granted
vanmgity amount, notwithstanding that. the: fivemen tormlnstedsservies prior to the effeciive
'—"dqmef*this;myendatu;y Kot of 1096, 37 v W] R T 5T
T {B) The provisions of mibseetiBisth): of thid Section apply only to  retived fivaman: eligihlo
‘for mel inevenses fn B annuity if He'contributéd'to-the fond a'aum eqial 10+ 1%, of the final

K

. "
NI 4

. 01, £ .

Tivoraire nontbly aaliry bl in-the eondiitatlon: of-the/annnity fot ench full yer of cradited
*service wpon which hig.antmity'wascdmputed, Allstoh sume contributed shalt-be placed in &
Spolementary Payment-Resérve andused for the purposes of such fand acoount, .+ . v ¢ v

~ly

o) Boginning with the mohthly Amnuity paymetit diie in' July; 1082, the monthly sonutty
' ;gﬁmeht for any, ‘fireman. wHo Yetlred: from ng‘ seryieq bafure-ﬂeﬁtember 1, 1976 at nge 50 or

" over with 20 or more yeard 'of service ‘or'whi' was' granted duty diesbility henefits prior to

. September 1, 1957 and entitlad to ay annulty or duty disabllity benefits on Jidy 1; 1675 shall
Lo led ol AOGS57 3 110 s b e g

' "l.“(dS The differente in amount’ betiveen the minimum monthly amtity specifipd in sithsecflon
ef and the mintmom monthly anmulty'te whickthe fireman s enfitled’ before July; 1675,
v fh: atordande, with the provisipns ‘of Sect{on’6~128.1, shall be paid oa ‘s supplement*in th
., Tbnner, set foz‘th,lh:.s_\ibpeution @, . e e
war(e) To dofray, the pnnunt doit’ of the. Incrépadh, ihdiedted I the procoding part of this
,.hsay.ﬁqn, tha gnninl income Accratng from hvestments Hold by this fund, above 4% a'year, to
thi oxtent tecelibury and avaflabithto fnance tho 'eont of snoh fioreases for the following year,

Lo [N

i

.

“*the Supplementary Payment Resexve: from thes Interest'and Tnvestmert Ragervatset forth in
Y Mectlon 85208 W A obeul E LRt MG e T e,
"Mt the monay fu'thd Bupplemiontary PRymient Resorve in dny yenr ‘afising Irom Interest
Jnooma above 4% n yenr as dofined in thiy Section acerning in the preceding your; and the
*déntrlmtionis by Petlved éraihs? sve-insofficlent' to- make the total payments to. all persons
“antitléd to the monuity wndel this Section; and’ any fvestment earnings over 4% n yeur
"eginning, with the'year 1969 not pravionsly nsed tb-finaned‘stick fheréases and transforred to
: ’ﬂ‘.g; Prior Service- Annuity -Rasavve, may be wsed*to! the mxtond necessary and available'to
fovide sufficlent fmds' bo-financo such. increnses for the current yemr: Such smns shall ba
stransferved from"tho Prior Service AnnnityReserve. If the total money, avalluble in the
- M Stipplementary Paymont Restrve from..suelt fources ave insufficlent to makoe the, total
"+ payments- to all persons'entitled to: sueh neregses for the year, a.propurtlenate smount
-'computedias the ratlo of the meney nvailabla ta.the totsl of all the paymenta spedified for that
Year shall ba paid to each person for thab-yedes .« & . x
- No, part of amy snch inereass under. this Section 18 an obligation of the
. established under thia Artlela 6. Co e R
Amendad by P.A. B8-186, § 15, off, July 14, 1995,
Formerly Il Rev.Btat.1991, ch, 10843 6—;&.1.}... :
J
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L ch e e Hiltoriealk ind Sthtutory
" -PIAL 89-138 Inserjed the scotion Neadfng; desig-
‘pated the wibsections; In mbsse, (8),. In the first

' .
far * . |'

Notes. A o '
preceding piragraph®; and in subsée, (d}, substltute
od “subsectlon ()" for “the preceding paragraph™

e b

+ purigraply in the fivst sentoricd, ssrled, ‘on o and “subscotion (8} for “the lomediately following
ndded the second ppragrapliy, i subses, {b} Bthe  poewpmole, 0 '
fivst sontence, substituted “subsection (8)” Tor “the | ) C. .
6/0-1642. Growphealthfomestt ' @ * . . 7 o

[ ]

. § 61842, Group heslth benefit, - o

- (a) For the purposgs of this Sectlom (1) “annuitant” means n person recelving. sn age and
sarvice annuity, a prior service anhulty, & widow's sunuiby, a widow’s prior serviee annuity, or
' ‘ 124

Uilinll e transterreq: Sack year Bagimiing ' with the year 1969 to & fund ascount’ destenatad as .

e g e e

Frr o e = o o,y o ot e
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; PENSIONS
of éﬁ, or In January, 19?{),‘ I he is
1ty Incronsad by an smount squal to
ed anrity payments after the year
n.such fixed and payabla original

rable wnder this aubeection (8).to »
ta of 8% of the originally pranied

atad seryles prior to the offective |

i only lo a retired fireman eligible
tmd a sum equal bo 1% of the final
ity for sach full yenr of oredited
me contributad shall be placed In a
3t of such fund aceount, :

b July, 1982, the monthly anmity

re Septemnber 1, 1976 6t age 60 or
il duty

il

thly annuity apediffed in subsection

0 wag entitled before July'1, 1875, }
dl ba paid sa g supplement ‘in the

d In the preceding part of this
, by this fimd, above 4% a'yoor, o

ich inevoases fov the following yenr, §

68 to a fund acoount degipnated ag
" yestment Resorve: sot forth. i

% .ny year arising from interest

tig; in the preceding wear; and-the
‘the total payménts to all persons
astment earnings ovar 4% 4 year
o such noreases. and tyansfarred' to
"extent necensary ind avallable to
wrrent year, Hueh suma ghdl be
" the: tetal money, available n the
A Inaufficient .to moke the total
the yemr; & proportionate amount
*all the puyments specifiad for that

. obligntion of tha fuﬂd.othtsmdsc .

lobes L .
wagraph™ and fn subsoc, (d), substilnte
on (o) for “the preceding paragraph
don (a)" for "the immediately following

|88 u urton receiving rn agaand |
a widew's prior serviee sunulty, o

. qi?gétﬁ'éd'[rr'a_ihﬁpmgmphs {@y-ond’ (B)-holow, and’ shall be cloged. o new enreiln i
transfir of ebverage for %nly rion-Madizabe: Play annulbant’ ns:'of the effectiye “dater of, this:
the'elty shiall offer nonsMedicars Plan snnuitants: And thalr aligibla -

disallity bonsfits ‘prior - to - ] .
iblity benefits on July 1, 1676 shall 3,

R N e

{ . ‘dents unden all health raye phng offerad hy-the odtyl’ Theref

' ?ach of the board's annultants who chioges to

gl
'\ ‘,“L?{\ 3.

meme AR
iﬂ ! B
i hf-:-f;ﬁﬁz%m..ﬁ@. ,,......\H%M'-rﬁ.f:ii‘a}ziﬁﬁ} i

- PNSIONS. 40 ILCS. 5/6-164.2
- minfmum annudty,
Cllty of Chiesizo (heretnaftar, in, this ﬁeuﬁoh,, Vtha olby’); (2) “Moedicare Plan. anmuitant™ megng

dleava Plan snruitant” :
Midicire beneflts, - '+ y

! A P . o .
by The ety shall offar groutp health hevefits 6 Annultant dnd thelr eligible dépanidents
throngh June 80, 2082, The hasle city heaith cava plan avedlable an of Jiner-80;" 1988
(heradhaftay ¢alled the bugle"dty ‘plun), shall coas t0.b6 a.plan offered by, the eity, RX0bPL as

ent or

"

Thoans an annuftant' deseribed' fn item (1) who s not'aligiile for
'S ':",""’: ¥ AT e M, ML H i,

i
§

afidiidutory Alstlof Y00,
db'gjéndéhts- tha o&tion of enrolling In its>Amouitant Proferred Providdr By and may offer
stiditionsl plons' for. any” arthuitant. ' The oty 1any amend, modlfy, o tebminats .any of jts,
odditiond] plane b ity sold Meereton. If the alty otlers mory than one'snnultant plan, the eltyr
+ 8hall:illov anntdtunts to. convart coverage flom ons cliy: annwdtant plan to suotlier;: except tha,

. basic.ety plan, doring thmea deslgnatad by thelclty, which pertods of Hme: sHall oceur b lagst

?hnil'm" v ‘o the perlod dating: from tha effective ditg of this amendatory Act -of, LHgT
ou,

June 30, 2062, inonthly.promiimn yates mey ba Inereaged for anmdtanty during the

time 'of their pnr,tial%ation In non-Medicare, plana; pxcept ag. provided In mibperagraphs (1) -

throughl (4) of this gsubsoeton, | .. AP "

ru-(1) Hor nonMedicare Pln annuitonts whe. retired i);ioa'e.t‘b-..'flaxi:lml-j 1,.:"15388,' the fomiate
++tant's shara: of monthly premfum for non-Mediare Plan coyerage only shall mot axpeed, the -

vhighaet premium rate. chargaablotundar any ety non-Medicare Plan anmuitant taveraga ag
.of Dacomber b, 1006 ., . . | N T

- CwtaTal ey,
(@) For, non-Medieate Plan anpultants who retiva on or mfter, Jaunary 1, 1988, the

" .aopuitants shore of monthly premium for, non-Medieare Flan covekage only shizll ‘ba the

rate in effect on Dacombar 1, 1996, with monthly preomimm inereases bo,takd’ effagt no
yioonar than April 1, 1998 at the lower of (1) the promium rate deterniined pursuent to'
" pubsagtion. () or () 10% of the immoadistely pravioua' month'a ‘rite: for-similar edvarage,
(8) fnno avéht stiall Aty non-Medienra Plin annultant's shire of monthly premium for
non-Medicare Plan covdrage axeoad 10 of the ansnuitant’s monthly somudky, v .
© ) Non-Medieare Plan anpuitants who are enrolled in the. Basie dty plan ¢ of July 1,
1088 may remidn in the bnslo dty plan, if they so chootlg; on tha conditfon that théy are not
entitlad to the cnpy on rates set forth In.subparagraphs (1) through (3), and thatr premtum
rate shall be the xata detormined fn aceordanes with subsediiony {e) and (g).
(5) Modipave Plan annuftants whe aro curréntly onvolled In the busle city plan for
“ Madicara oliglbla annultants may Tamiin fu thab plan, if they, so chooe, throngh June 30,
2002, Anguitints shall not ba allowed te enroll In or transfor inta the basie city plan for

+ '"Medleare eligibla arnuitants. on, o~ altar July I, 1909, Tho Wty shall eontimme to. offor

* dnnuitants g supplamental Medicare Plax for Modishrn oligible sunuitants’'through: Junp 80,
k2002, ind the.-ci)iy may offer additional plany to Modieare eligiblé anbiltants i its acle
“igtiiirotion, '*All Medidare Plin onnidtant monthly. Fates shall be' deterinined in, hgeordanice
(it Bubieetions (0 ppd (g, - 1t O T TR R ARSAES
~{e) The eity shatl Poy.60%. of the nggregatod conts of the elnhnsmi:ﬁ)romiuma, whie
apphieable, na dstermined in necordmnee with subsertion fe), of ann

v
. hever i3
fants ‘and *thaiy depen-
roay réduso ts obligution by
application of price vedvctions obtalnod s 8. fesnlt of fnancd drrangumoiits with providers
or plan admindstratars, -« . v S .

- () Froni Jarmatry 1, 1094 St Juno 30, 2002, th bosiet iinll pay th tho ety on Kehuls of
oltowing amqunts; up to 4 maximum of $76 par month for each such anmultant who i not
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BB-160, Doty dfanbility berfibChilary disallify bonotth
B . ' .., , Cross Refurenoces
1 Eglixrly robirament {neonlive, dée 40,1045 &p- .
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Wil Ordiniey disability bigosty | o e
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oS BI0AL " Group heulth benegth, < o e LT,

e

garvioe annalfy, a prior seryios domtty; 5 a[wﬂx}a, angivity, a'widow's prior's
A sidniinen mnulty,, mder, Artlola tg 6, 8 or 11T b

ity of Chiongo-heralnuftar, in thix

amity, o

"

Medicare Plan annwitont” smenns an anntiitant deeribad’ In'fars Wwho,Ja nob. ellgibla oy
Mediears benofity, T " o oo

{03, 'The ity dhell gffer group health 'bénhﬁﬁaltlo'51’1.'13'{2315}11.'1’5.?31.%11&‘.&915'é‘l-fg‘!blli detnddnts )

through June 30, 2002, The Bdsle, &ty health-envd'plin avnflaly 0, 1
(héreinafter enllod the baglé elty plan) Shall cenge to ha plun offored by thelditgg.'éﬁpept ag

tunsfop of coviraga for ainy noh-Modiogre’ Plan diitant as of the effactivi datidrof thils

ahiéndatdry Act of 1997, ' The' ety shall offer fon-Mddidaia Plan atniitants Hind il ejfgdhga '
. dnpandents the option of burolling ir ita Annnitant Preforved Prévidar Pl andl-p offer

idditional plans for any annbltint; “The. eity “may- aniand, modify, .or tauminate’ sriy of 1tk
tddibionial pling at ith'sole distration. If the eity offers moro than one unnultant Pl e cligy -

shall allow annultanty t6 eonvert cover'age from ono ety annultant Plan to another, exebpt the
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(2) For the tumily of un-eimployee'whose desth 1s the yosult of A1y onuge obhep than injyry: '

evary

{a) For the, pivyoses of.this Section: (1) *‘anhuiﬁun_t."; yoahs 4 parson r‘qqg;il'fvfifg'j:hﬁ Agh Jid
vica
¥ Yaation of previous, employment Ly, the -

, : Et:t_ion', “the diy™ (8) ‘Modipsvy Plah annviftaet? ,ﬁ;{kgans .
. gn- pnnyitant desaribed in jtowm (1) who fa elible , for Médicqy%ﬂ;enéij{tsf Jand, (8 “nen.
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. applicable, ng determined In aceordance with subskelfon (g), of anmatants And ‘Bl

-, or plan administrabora,

PENSIONY

busfo city plan, during-times denipmated by the elty, which pexioda nf.-t.ima ghall, ozeur af Jeaut

¢ annually; ' For the period dating from the offéctve daty of thin amendatoryr, At of 1897

througlr June' 80,1002, monthly premium ratas may.he increased: for ranittanta during the.
time of their participation . non-Modfuars plang, excapt ‘au. provided; insubparagrapha. (1)
ﬂ?r?“ h (d)of thits AUbBaghIOn. g s, v b n g WL o el A

- fi (.o non-Medleare, Plan annuitunts who retived: prior t January 1, 1068, the: minnis

" ubbend's shaze of monthly premium for aen-Medienrs- Plan: aovarags only ghall nob exesed the
‘rghest prozainm rate chargenble under any clty non-Medieave Plan annpitant coveyagers -

of Deeengbar 1L, 1086, , . , BETR
" (2Fan non-Madicare,, Plan, snnuftants who ratire on:or after Januery. 1, 1988, the
wannuitint’s ghave. of monthly proasium for non-Madicnio Plan. ebverngs, only, ghall.ba the
vrate in effeqh, on Decembert 1, 1996, with, monthiy Jremium, increases to toks offdets no
pooner then April, 1, 1998 at, the lower of (i) the premium -rats, datarmined’ puzsidnt,
- Aubsection (g) or () 10% of the fmmediately previous month's tate. for slmilar, goveFage;
" .(3) In no event shall any non-Medluire Fian, annuitant’s, share of monthly premium for
nen-Medleare Plan covarage exceed 10% of the annnitant’s monthly annuity, T TP
. (4) Non-Medloare Plan snnuitants who ure envolled in'the basie oty plan ‘as'of July 1,
.- 1998 may remain in the basia elty, plén, if they so-shopse,;on the Soridition that they ars not
. nentitled to the caps. on ratas yeb forth in aubpar:gmphh (1) through (8, snd thelr promium
wruta ghall b the tuts determined in ccordince with subsectionis. o) fnd (g, " AT
w. (6) Madlenre Plan anneibants who nra enrrontly: eprolled. In the- usfo: oty pi
+Modleara oligible annuitants may remain in that plan, if thaey-so choous, thrblﬂ'
52008, Amnuitants shall not bo allowed to, anroll in or transfer to the basie ]
Medlonre oligible annultants on o ‘after July 1, 1099, ,The ety shall sonfthie to” offer

e 80;

annuftants 4 supplemental Medleare Plan for Medicars elfiglblo aniuitanth'thbongh Jine 80,

400%, and the ity may ‘offer additional plana to, Medicare sligihle, annultants in its nolg

diseration. Al ‘Medicare Plan ahnuitant'monthly rates shall He détarmified-in’ aovordarics

with'suboections (e) and (g). . e

{e) The ety shall pay §0% of the aggreigh"t'a'd coats of the clatma op prgpﬁu{r;gi whinhggurﬁ;

aphui
may redugs-ity obHgntien by
urrangementd with proyldhrs

P PR ITH RN AT

dents under all henlth cars plans offored hy the uty, . The aty
apptiaation: of price reductions vhtnined sa g result of fnancial
. {d) From Janhary 1,
each of the bonrd's annuitints who chooges- to. purtlaipate In- any. of the efty’y plans tho
following amounts: up to a maximum of §75 per month for each such annnltant who w:.ngh
qualified to recatve medicara beneflts, and up to a ma¥imum of $45 per’'month for each sue
annuitont who Is qualified to ressive medicare benefits, Vet 1o, el
Commenc!ni on the effectiva date of this amendatory Ack,of 1989, the bogwd i siithorized
$o pay. to the bourd of aducztion’ on bahalf of ench pernon Who_choosds to* artieipdte’ in the
pard' of aducation’s plan the imounts spedified fn thia #fibsection (d) hring' the years

I

of 1059, the Lioard shall pay ‘to the board of sdueation anmuttants-who participate f the board
of tducation’s henlth benefits plan' for mmitants the following ameunts: $10 per month to
diich annultant who is'not’ qualified to recelye modieare benefis; and $14 par month to each
annuitant who is quelified to réenive medicare benefits, T e e e
.The payments deseribed In this imbsaction shal} be paid from the bax Jevy authovizsed whder
Ei,act.i'n 8188 euch amounts shall bo cradited to the reserve for- Eroup hospibal care and
group medieal ond surgleal plan benefits, and all payments to the dty required’ nnder thif
subeection shall by charged againat it, N ' e o
(6) The city’s. obligutions under’ subsections. (b) and (o). shall termivate on June 37, 2008,
exeapt with regard to covered expenses inonrred buk not paid as 'of that date. ' 'This,subsegtion
ghel not affset other oblipations that may be Imposed by?um R ) R

4.

() The group ooveraga plans describad in thia-Seckon ara not axd shall not ba eonstrmod to
be panslon or Fetiroment ‘beneflis fyr purposas of Section b+ of Avitela. XITT
Oonatitution of 1970, | . a. :

. C 194
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' L ety n

o
an Jfon,

h
by plne' Tox.

1963 tntd] Juna 30, 2002, the board shalt pay to the city on behalf of

of. the Hiinoly

e A e

s

s

(e 20 i il

e

' PA
therat-

llGr
‘this &
an ag
a wid

ofan -

nncior
emphk

thls s

ﬂ(,b
fants
health
(horet

- offeir:

L] F
nhlian
, effect,
couls .
cable,
hoaltt
presaf
un ey
-agpro

. PRy

for thi
requiy
“(d'

- 1992,

each -
partic

*aRmou




|

|

1

[P

RENSIONS

b,
X

i "4'3:1 of time shall oceur-at Jeast
.'this amendstory. Act of 1897
wereased for annuitants ‘during the
as, provided In anbparagraphs. (1),
" " LT TR
ot to January 1, 1088, the ann{ﬂr.
«coveraga only shall not excosd fha
adleare Plan annujtant coverage; ag
m or atter January 1, 1988, the
@ Plan, covarnge obly. shall ba,the
smium Inereases to také ' effect, no
nfum tate determined purkiwnt, o

' share of monthly premium for
o8 monthly sonudty, . .,
tn the baste eity plan ns of July 1,
;,0n the condltion that they are nob
(1) through (3), and thelr premium
sootlons 0) and @&, © ) e f e
wralled in the- basly: ity pla for
: they-go-choone, thrbugh Juns 80;
*anafor info the beale eity plan’for
. Mhe ety ‘shall’ continue’ to ‘offar
iHgible annuitants'thtough June 30,
warg efiglhle annuitants In fis scle
shall Ha déterminéd'in nceordayica

¢ caims or prombund, whicheyer %a

i ' of anmuitants ind their dapbn-

¥ may reduoce its obligation By
mmgemqg:,q 'ﬁth providers

ety UL N

|
§ H
-

1 shall pay to the city on hehalf of
o in any of tha dty's plupa the
or ench such annynitant who ia not

uzm of $46 per ‘month for each such

«t of 1989, tha board is authorfzed
+ Who choosés to particlpats In tha
t egbsaction (d) during the yesrs
factlver-date of thiy ninandatory Act
itanta who participats It tha board
awing nradunts; $10 per month to
eueflbs, and 3“‘» per month to anch

from the tax lavy nuthortzed undep
aerve for group hospitsl eave and
18 to the city required wndor this

‘shall terminate on Jane 30, 200%,
sid s of that date, This subsaction
w2, . . '

& not gnd whall not be eonotrued to
n 5-of Artlela XTI of the Ilfinois

t ]
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,‘é’ikmaﬂhauﬂ}?ﬁmﬁmé anntltgnt's obliation
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+ 1992, the
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l"‘(g‘)'l“lur ‘sl nmuitant plan offeved bylthméty' tia npgrepnte togt 'of alalme; as:reflocted In
& oliint Fedordk of the pian idininlstrator, akall b estimated bl the

Whisten determiniation by » qualiffd'indapen

morerthan the
on hoards
shtisaction (4) »THe: uity,

ko
woaf it ds dafavmisied thon 'the BEs wanal aud
total. smoynt pald By el ﬁw&m'whg;;mﬂtag'

ent patiasy torbo sppolntatt “#3"”31?18?&? e
vlen | . oy | ; el 0'lis appelniend apg: by tha
aiid'tMd bosrdy, TE'HHY edtimatad antual cosb'fuir Snch annuitant n? o
estimdtod amount o ba obritelliutad. by, the, ey foir't
sihsactions (b)and, (0} during that rem‘. phus the: eutiated amounts’t6 be pufd
. 8ubseation. (d)end: byt the othar, pens |
aiffraney ghiath ba* pulds by. all nunuitauts: pavticipating :
i ) ol kiasedMinon the déterinination.of thend
tlls "Monthly -amovinte tovlie-Wild by the partielpating:ansuitants,

plhar otfor

the alty i
foir"that §l o

wtisusnt 6
: puranant -to
onfiehalf of nthor partistpnting nunuitants, the

“
Ve )

in- tho. plan,, exoept.as provided in
w-bonrdimay dediet the

pald By it annuitaots fromy$het prrticipating anmmitantst monthly; annuities;
op, from audifed: axperience’ data, that the

\was: mpre, or, leas thun the' differened

hebwaon (1) the.cosh of,:prbﬁiang the grotip. health care’plans,.md (2} the’suh of. tlig'smontit
. 5

torberpadd: Ly the elty.

rinined wnder subiection, (¢) and.the amonnts, Pald iy.all the

peeion, Bonrdsy theyr the-Indspendent aotunry and the city shall acoount $ox the. exoess: or

SHortfall Inithe texr) yenr's

upertbod ngubeaction (@, , ..,
In () The niw'zahnﬂ.udviawuthe board
onlal.f 1 :',J LT b et v, wh

Amended by P.A. 90-32, § 5, uff, Juno 27, 1087,
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bty oerd-paftont of the excans -

' eon
NN Vet

.
At "y oMy NS ST

[LY) 1k
puod: premiumm: increntes, fop
go; and uny inetesseshall'be prospective

Fre 1:. IR H o

oot tmhr gy

BRE e e

o '

L R T A L

Blae w30 S e vl H{Etb'ﬂ".-‘-ﬂirﬂ;lh ﬂtatl_:tury Notes = rom -

THUPMA, 90-32 ' rewrote "ty 'scatigng’ @hich prior
therégo rendi 1t St ie A1 Dy i
Health hehetiti~ {,:Iy- Forithd purplsesof
thik "Soctidny ‘nhamitant!” medys-a pérsor recslving
an ago-dnd*sorvice anndlty; wpridracrvice annuity,
a widow's annulty, a widow's prior service annuity,
op 4 minfmitm annftlty on orafier Japuary 1, 1983,
under Attlels 3, 6, 8 or 11, by roason of provious
employment by the City of Chigzgo (hereinafter, in,
this Sectlon, ‘the clty?),  +* O

“(b} The ¢ty shall continue to. offer to annuk
{anty and, thelr dependonty the same basle cliy
hoalth ¢are plag avallable as'of June 30, 1983
(herchiufter eafled the basiy cit? plan); nnd may
offer adcditional plans atits sole discrstfon, |

6} Rifoctive the date tho inftlal incronsed an-

ullant ‘phyments’ putsuisit 10 subkoetlon (25 take®
offost; the eliy shall 'pay. 509% of the' aggrogated &

+ esch such snitontiwhio-Is noryualifieddo recsive
medlcars'benefits; sndwg to a:maxbmnim of 435 per
“montl for oaelysuchtanmitant whr s qualified to
reiolvermedivare -benafits, - Frou: Januuey. 1, . 1993
umtihDecember3ty 1997 thi beaxd! shall-pay to the
clty on behalf of each of the board's annuitanis who
chooses 1o paﬂiclggle.iq!. qnz of thy clty's FI ng the
following amounist wp'to & miximium o
- Jnonth for oach such annuitant wha Is not qualified
“to recelvs medicare benefits, and up to # maxmum
of $45. per montht for ench: such., annuilent who s
qualificd to yeeeivs medicars benofits,  * , 'ay
"For the pevlod: Innuary 1, 1988 through the
cffeclive date of, this, amendnory, Act of 1969,
payments under this Scotfon.shall ba reducod by the
tritounts pald by or on behalf of he boardd's annul-

tantd covered duringsttiab period, A tLived,

#7 “Copimenting on'the effective ditta oPthis amen-

costy'of the cliims or promiums, whishever Is appll b datory Actrof 1989; the. board*fs authorized o, puy

eable; of annuttanty and, thedr do
heslthreary plung offered by the citys = This élalms on

ndeniz wnder alli4.;to. tha bonrd ol cdneation on, babalf of sacl person

who' chooses to patticipate insthe bonrd of edu-

promiume, of sl anuniinnts anid thele dependoniag = catfon’s plan the amounta spacified in 1hla subsec

under all of- the plang offpred. by the-dlty shall be -
mpgrogated, for' the purpose of calculnting the city's |
paymont vequiyed under this subsection,. as woll ps

for. the setting of. rates,of payment for anpiiflants as”

. bodrd of educution pnmuitnuty who parliclpaje. in

tion {d) during Ihe yoars Indicatod, For. the porlod
Januaty-1, 1988 through the sffectivo :iniq of thls
, ampndatory Act of 1989, the boord shalt par to the

récquired under subsection (g}, * 7 a . tlic board of éducation’s hoalth benefits plnn. for

*(d) From Yamunry' 1, 1988 until. Qecembor 31,
boatdshall pay to the city on behalf of'
cechh of ths bourd’s nmauiionis: who chooses 1o
parléphie in any of 1w city's plans the following
Wmounts: up*te”a' mexihom of $65 per mouth for

arnultants thé fellowing’ amounts: $10 per month
. fo ench umniiitunt who la* not qualified io' rocsive
{ medlonre benhts, abd $14 per month to each
wiinubant wiio is qusiificd to receive
- eflts, v [ L1
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and

iy

bo, pald from the taxJo | audhorlzad wnder Sectiont by, the ther perision boards” o, fehale, pf, olher
8-169. 'such.ggmunk‘s_' :iﬂ] bgt,_cr‘_pd{l'ald.,la,;l’in..rp-.i,lfy,, anfl’:;ipaqtﬁa.d:?nlﬁ{gahw;?}!m?ﬁffém’nce‘gbalﬁb, };‘gi?g : o
agrve, for, group hgspitl” cavg aiidl, group. med inﬂ'l” Ay, all, phetivipating énn%gamu';."gfm' ofty, bussd « & E
and surgfoat. plin Yenoflts,'fad gii‘jﬂh_ymunt& to 1., ipon th-ddtetmiftationof the Indopanting kobus A
ity réulred urdbe'this'ubgebss ‘|'ahall’be“q!m"|§ed'- Waliall ot "the- onthly Wridunti-ta: bo pni;i'by‘{hr‘f |
kgafnst-[tg AL ;:""'-*ﬂ"“# '"’-:\53'}"; PR itk Dagticliatingt aniiitarsi: The fltlaldetsriitiatlon S . 2
(e}, The chi’h SBEITISHS e Sibsectioly ) HutwichpiymontsShall be prospecilys only andesfrall - 0
and (o) sffall teriinate ol Decshibls 31 He%7 b, basedsupon. the cotlihalod contsnfor thetialints . n
dloupt with fogard‘ter covorsd sxpbnsey !hmmmmm"wof:lhu.[y.oam Jioboardumay. dittuct o amountyly . 5
sat paid.ns o!g*thhttdﬂlc.:l Thils subscetfonsshalhirot w=be pald. by, ity asnuitants frpm- the. purtieipating . & ¢ 4
rffdct:aothuh obligalions: thnt; may, by, ummecek«byr-ﬁ.ﬂ!l.'!!litﬂn'a';&wﬂpt]!!x Z’,‘B““{%,, i i 4 ug'gi.,,.*,c,-,,, ¥y
AW Bt anni mubraens Fod B o ge e, PR s determined fom, the chy's apnual, eudtt, B
S Th eonp Shreraa bl ik dffortbed rﬁ.'zm&;'“,l‘m,:\épn‘g; inditod” exporioiad® dit, 'ﬂtmx e ?gz_an R T
Seetloi 4rb; not ant 'shall ‘nat bg,,'coqswcé‘.}ﬁ be. - mrdut hid- by &l wartic'i?el:ting snnultanis “whe I
penslon or retiserbant boneiits for*purpcscs of Bec. “inard "or Tess ol thel it nes bétween (1pthe kO
thon S'off Artics XII1'df thé, Hilhols-Comtititionrat! * edst of providing the groliphhealth edrer plansand
) ]‘9?()_»":.::':.4 .-:'... il ':':m.-:'.'-‘rrs '.J.iff-"""-im it g\!'r:'f .:"'(I)ltlm..mm:ut thm-nmount:td:ba‘pajd._ by: tha city
 of Thagzigate aal’of slading. didBrerlims. Woden mbgoetion (o) and-theamounts paid byall 8]
for,eoly éalondar.yoat from 1989, thigugh 1997 f,., I8 ponsion bouds, theg the, Indspendent 39.91.8?' Ca
il apnuitants.and depepdonts.covered b, the nit}v’s, i s LllyShall wodctngfor thdl excess ?ﬁ“l‘,"ﬂff‘l w
group houlth carg’ plang shell ba extinelod by the ¥ th nek¥yoar's I’ﬂ?h},ﬁ"?ﬁ‘:f?)‘ﬁ?h‘.'ﬁﬂh}si g AR ol
clty, bused upon a writtenr determination by wequalls - Y(h}. An anpuitant may stect o Yorminate covers Lo
fied Indegendsnt ncluaky: 10'be: yppointed’.and poids e, f weplod or anyi-time,' whick, slootidn - shalt Ie
by the clty and tha bonrds. +If:such vstimated-cost. i «tormingte thier ansioitant®s obligation, to, contribute ‘it
mory than 1he estimated amount to be contiibuted  toward pagmant of the oxcess described In ultange o
by the clty during that yoor plus ‘the eatimuted * tlom(g)” - | | T e h0T e '11:‘.*\ N
i ' e A AN AR L P
" T, . Notes of Decislongs 2.ba® a2 5000 = 2 gty e d ]
Constructiin with ofber Inw 1 v T TR el doteofiribute shecified atnount: for apriitants* Yy
: L Ve o Jealth ewrs coverage focused upon povernmental * Vi
S J1 ot SO TN bienosdindeplainly did not placs the ety i the :
Ie, Constructlomwith ather Inw:, yn sl bt Isurances busingss g camomplated by the Ipsur-
wCligudld notiongmye.in “any klnd: of insurance; oy anee. Code,: City of Chioygo v, Korshak,.App, 1 ,ox
suroly business’! 20 a8 to entltla attoxney for, oluss of Dish 1995, 213 W.0re, 144, 276 M Appdd, '} 658 LT
e furit Intervenors; to,award-of feeoomdar M- WE2d.1163, rehearing. denfed,, appenl, denig ‘237 0} ar
fibls Inauranco Cade where. Perlalon Codeyoquising 1l Dec. 663,167 M:2d,551, 667 NE2¢.1086, ., ’ th
Tl Then N cla gy e S WP e e L T L M D P
19108 ' Md.en I L B B N S T R
.d.ftﬂl';lﬂl)'o FQ»EN}W iﬂ,ltlal 'H|u ) "?:Eﬁ'nf' L TR L L L e AT 141'-."';1 gi;
T L I R T T T peg | v othmales O LR UL Y
S IR e Ty wrkt R ey o ugﬁ‘t’!’! ;lefarence , oA e :-u AR T
. I_EJH‘I]V retivement; mcﬁnﬂ‘e‘ﬂi. deer 40 1LOH B8 Lt el e ST s, R
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BEl178, “Pnantingd tox Tayy - i sl e e e A Y Ll g, e ro
8 A Bl €ht ! 0wl i e S |
o Ve TSNS . ' wi AR [ al by Wl i T P v
{a) Bxeept ag provided I, subdection. (1) of thia &gcﬁﬁn,.&ﬂ dty councll of $he ity shall levy ay
A tax anunally upon all taxuble proparty in the elty: at & rats that wil prodiies'& aum which, Tk
whon. added: to:the. amounts' deducted fromy tho palaries of tha a;rrz‘ﬁloyees or othierwise um
contzlbuted by them and the mmetints deposiiad inder subsection, (f),will be aufficfant for the '8l
roquirements. ofl this Axtlole, but whishi when- extendod will produea Bn smotib not to excead an
the groatar of the following: (a) the-sum obtalnad hy the lavy of n toxrofi1098% of the value, oy
ad oquulizod or ussdysed by the Department of Revenue, of Al taxable ﬁropemﬂwitiﬂn such g
city, or (b) the wim of $12,000,000. Rowaver any ‘oityi whith .« Fund! hag. boay ostablished ug
and in operation under thiy Aviiolyfor' wiare than § yezyﬁ prior to 1870 aball lavy-forthe year
1970 & tax oh o, rate on the dollae of nhovased valuaior of nlt taxablo property that will —
piodude, when exteyided, an smonit 1ot to exeeed 1.9, tmey tha total smétub of contributlons {]h .
made by emplolyaes to.thia Pand for antiitty prposes in the enlendar yenr 1968, and for the N
year 1971 and 1072 such.lovy that, will produce, when‘extanded, an amoun not to exeded’'1,3 .
K the total swount of contyibutions made by amployees to the Fund for apnutty purposas
in the calendar yenars 1989 and 1970; respectively; and for.the year 1373 sn smount. ot to &n
' : 198, ’ : ' ~ Rl
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¢ | A4% PHIS HECTION I8 CURRENT THROUGH PUBLLC ACT 91-713 *#%
J k%% ANNOTATIONS CURRENT THROUGH 721 N.E,2d 1118 #»

CHAPTER 40, PENSIONS . ‘
o TLLINROIS PENSION CODB : ‘
‘CLE 11. LABQORERZ' AND RETIREMENT BQARD EMPLOYEEZ') ANNUITY AND BENEFIT FUND
+- CITIES OVER 500,000 INHABITANTS )

l : ' 40 ILCS §/11-160.1  (3000)

[Prior to 1/1/93‘qited ad: 111, Rev. Stak,, Ch. 108 1/2, para., 11-160,1] .v
l ) ILCE B/11~160.1, droup heslth benefit ‘

8eod. 11«160.1, Group health benefit, (&) Por the purposes of this Bectlon:

“"anmuitant" memns s pexson. receiving ah age and aerviae anmuity, a priox
; rdoe annuity, a widow's annuity, a widow's prior aervice annulty, or a

imum annuity, undex Artlcle 8, &, 8 or 11, by reason of previous employment
the City of Chicago’ {(hexeinaftex, in this Section,. "the city"}; (2} YMedioare
1 ennuitant" means an. anmuitant described in item {1) who i eligible for
lcare benefita; and {3) "non-Medicare Plan apnuitant® meana an snnuitant

cribed in item (1) who 1s not elligible for Medicare benefits,

v

jible dependents through Juns 30, 2002, Tha bgele city health ecare plan |
ilable ag of June 30, 1288 (herelnafiter culled the basic ecley plan) ghall
p' ko be a-plan offered by the city, except as ‘spéalfied in subparagraphs (4) |
) , i balow, .and shmll ba cloged to new enxollment or trangfer of coverage Eor
i ~Pedloara Plan annuitant as of the effactive date of this anendapory Ack
! ivx7. The clbty shall offer non~Medicare Plan anmuitants and thelr ellgible
endents the optlon of enrolling in ite Annuitank Preferred Provider Plan and
) offer additional plang for any annultmnt. The ¢ity mey amend, wodify, or

Jil;i) The city" ghall offer group health benefits to annuiktants ahd their

pinate any of its additional® plane at its mole dimcretion., If the clty offers
¢ than one annuitant plan,, the ¢ity ghall allow dnnuitants to convert )
erage from one ¢ity anbultant plan to ancthex, except the basia city plan,
ing timed designated by the ‘city, which Periodas of times shall oeour at least:
ially, For the period dating from tha effectiva dats of thlp umendatory Mgt
1297 through June 30, 2002, wenthly premium rates may be lncreasad for
uitants during the tims of their patticipation in non-Medicare pland, sxcept
1 rovided in subparagrapha (1] through.{d4} of kthis subgaction.

—

{1} Fox non-Medicaxe Plan anmiitants who retired .prior to January 1, L2988,
anmiitant'a ghare of monthly premium for non-Medlcare Plan coversge only

11 not exiceed the highest premium rate chargeable under any aity non-Medicars

, 1 annulbant coversge.as of December 1, 1556, . : .

{2) PFor non-Medicare Plan snpultents who retire on ox after January 1, 1988,
‘annuitant's phare of monthly premium for non-Medicare Plan coverage only _

{ |1 be the xate in effect  on December 1, 1596, with monkthly premium increages
take effect no sooner than April 1, 1998 at the lower of (i) the premium

I
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| : 40 ILCS 5/11-160.1 .

i determined pursuant to pubsectlon {(g) ox (1l} lo% of he immediately

rioud month's rate for similar coverage.

s

{  In.no avent shall any non- -Medicare ‘Plan’ anmudtant | ahare of monkhly

» ot for non-Medloare Plan ccvaraga exceed 10% of the annuitant'a monthly

}1iL

{4) Mon-Mediosra Plan annuitanta who are enrolled im the basic'city'planVas
July 1, 1998.way femain in the baglce city plmn, 1f they do chivode, on the
3ition that they ares not entitled to the caps on ratea get forth in
paragraphs (1) through (3), and thelr premium rate shall be the rate
extined in accoxdance with aubsections (e} and {g).

{8) Medigare Plin annultants who axe currenbly enrolled ip the basilg alty .

n for Medicare qligible annuitents may wemain in that plen, if they 8o

wes, through June 30, 2002, Annuiltanta shall not be allowad ‘to enxoll in or .
18fer into the bhaaic clty plan for. Madicare eligible .annuitants on or ‘after,
¥ 1,.1999, Thé city shall continue to offer annultents a mupplemental

licare Plan for Medltars ellglble annuitants through Juna 30, 2002, and the

'y. may offer additicnal plans to Medicare eligible annuitantﬁ in its sole
aretion. ALl Medicare Plan annuitant monthly rates shall’ be determined in
ordanae with Euhsactiona {g) and (ay . .

( (@) The city ahall Py’ 50% of the aggregatad ccata ‘of the clalme or premiuma,
ghever is applicable, as determined in sccordance with subsection (g}, .of
witanta and their dependenta under all health care plans offered by the city,
i aity may reduce, its obligetion by applicsation of price reductions obtained

h A result of £inandial arrangementa with provlders or plan administratora.

{d) From January 1, 1993 until June 30, 2002, the board shaell pay to tha clty
behalf of each of the board's annuitants who ‘chocmes to partieipate inm any of
“gy's plana the following amounts: up to a meximum of B785 per month for .

I ,  z2ch annwltant who is not qualifled te receive meddsare benefita, and up to
% nun of §45 pex month for each such annuitant who is qualified ko rgaelive

licars benaflta.

The payments deascribed in this subgection Bhall be paid from the tax 1evy
:horixed under Section 11-178, [40 ILCS 5/11~178); such amounts shall he
rdited to the reserve for group hoepital care and group madical and aurgiloal
¢ n henafits, ,and -all payments to the city requirad under this aubaection ghall
r chargad against it. . .

1
'

{e) The clfy'®m obligations under pubsectione (b} and {¢} shall terminate on
. 30, 2002, except with regnrd to covered expenses lncurrsd but not paid as
] hat dats, This suwbsaction shall not affect other obligaticna that may be

" joded by law.

conatrued to be pension or retirement benefits for purpoaes of Beotion 5 of

, (£} Tha group coverafe plans described in thies Bectlon aré not and phall not
sicle XIXI of the Illinoia Conatibution of 19?0.

\ims, ag reflected In the claim recordes of the plan adminlstrator, shall be

] {g} Por mach- annuitanb plan offered by the ciLy, the aggragata coat of
:imated by the city, based upon a written determination by a gualified,

ispendant - actuary to be appointed and pald hy the city and the board. If the -
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imated annual cost for each annultant plen offsved Ly the city le more than
~£itimated amount to be gontributed by.the eity-foxr that plan pureusnt to
“tdong (b) and {0) durlng that year plus the estimated amounte to bs pald
¢t nk to subsectlon (d) and by the other pansion boards on bhehalf of othar
| wwoelpating annuitants, the differende shall be paild by all anpuitante '
j ticipating in the plan, except as provided in subsection (b), The olty, based
m the determinetion of the independent actuary, shall mst the monthly amounts
‘be paid by the partiolpating annultients, The board may deduck the afounts to
paid by ita annultanta from the participsting annultants' monthly annuities.

If it is determined from the city's annual audit, or from audited experience
‘#, that the total amount pald by all participating annuitants was mord or

g8 then the difference between (1) the cost of providing the group health care
e, ad {2) the sum of the ameunt to be paild by the siby as. detemnined under
weckion {c) and the amounts paid by all the pansion boards, then tha '
{ 'ependent actuary and the city shall account for the exgesa or ghortfall in
next year's paymenta by annultants, except us provided in subsection (b}

{h} An ammultant may elect to termlnats goverage in a plan at the end of any
th, which election shall tefminate the énnuitant's cbligation by contribute
) ard payment of ‘the excess described in’ subsection (g).

(1} The ecity shall advise the homrd of all proposed pramium, {ndreases for
i 1th cire at least 75 dayd prier to tha effegtive dats of the change, and-any
| reuse phall ke proapectiva only. e . ' : ’

ITORT 1 ' R ) '
1 rae; POAI 35"273’ 90"3?' @ 5,

il

‘ ™4g gection was I1l,Rev,Stat,, Ch. 108 1/2, para, 11-160.1,

' OF AMENDMENTS . - . ' .

Tha 1987 amendment by -P.A. -90-22, effective June 27, 1997, added the .
division (a} (1) designation; in subdivimion (a) (1) delsted *on or after

uary 1, 1888" preceding "under Artiple 5";.added subdivisions (&) (2) and
(3)"; rewzote subsectlons (b) and (¢); in pubsection {d), in the fixat

-agraph, -déleted the former first sentence regarding paymente from January 1,
¢ ‘until December 31, 1992 and substituted "June 30,2002" for "December 31,
7% dnd deleated the former second paragraph whidh read- *For ‘the period Januaxy
1988 through the effective date of thib amendatory Act of 1989, payments

e this Section shall be reduced by the amounts pald by or on behalf. of the
rd'd amultants covered during that peried"; in subsectlon {a) pubstitutad
ne 30, 2002" for "December 31, 1997'; rewrote subwection (g} .in subgection
Aubstituted "the end. of. any month” for "any time"; and addad subsegtion {i}.

j B NOTES . . o -

Y NOT INSURER . ~ ' | ' : - . ,
Ths Tllinois Pension Code, which spacifically provides that a oity muat
j tribute a egpecified amoudt for an annuitant’s health care goverage, focumep

0 a8 governmerital purpose and plainly does not place the city in the insurance .

ineps as contemplated. by the Code. City of Chicago v, Korshack, 276 Ill. App.
§97, 213 Ill. Dec. 144, 658 N.E.2d 116 (1 Dist. 1995}, appeal denied, 167
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40 ILCS 5/5-167,5) {from Ch. 108 1/2, par. 5-167.5)

Sec., 5-167,5. Payments to eity,

{a) For the purposes cf this Section, "city annuitant" means a person
receiving an age and gervice annuity, a widow's annuity, a child's, annuity,
or a minimum anpuity under this Article as a direct result of previous
employment by the City of Chicago ({"the .city").

(b} The board shall pay to the city, on behalf of the board's city
annuitants who participate in any of the city's health care plans, the
following amounts:

(1) From July 1, 2003 through June 30, 2008, $85 per

month for each such annuitant whe is not eligible to

recelve Medicare benefits and £55 per month for each such

annuitant who is eligible to receive Medicare benefits.
(2) Beginning July 1, 2008 and until such time as the

c¢ity no longer provides a health care plan for such

annuitants or December 31, 2016, whichever comes first,

§95 per month for each such annuitant who 1s not eligible

to receive Medicare benefits. and $65 per month for each

such annuitant who is eligiblie to receive Medicare
benefits.

The payments described in this subsection shall be paid
from the tax levy authorized under Section 5-168; such amounts
shall be credited to the reserve for group hospital care and
group medical and surgical plan benefits, and all payments to
the city reguired under this subsection shall be charged
against it.

(c) The city health care plans referzred to in this Section
and the board’s payments to the city under this Section are
not and shall not be construed to be pension or retirement
benefits for the purposes of BSection 5 of Article XIII of the
Tllinois Constitution of 1970, ’

{Source: P.A. 98-43, eff. 6-28-13,)

v
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(40 ILCS 5/6~164.2) (from Ch. 108 1/2, par. 6-164,2)
Sec. 6-164.2. Payments to city.
(a) For the purposes of this Section, "elty annuitant® means a person

receiving anh age and service annuity, a widow's annulty, a child's annuity,

or a minimum annuity under this Article as a direct result of previous
employment by the City of Chicagoe {("the city"}. i
(b) The board shall pay to the city, on behalf of the board's city
annuitants who participate in any of the city's health care plans, the
following amounts:
(1) From July 1, 2003 through June 30, 2008, $85 per

month for each such annuitant who is not eligible to

receive Medilcare benefits and $55 per month for each such

annuitant who is eligible toc receive Medicare benefita,

{2) Beginning July 1, 2008 and until such time as the
city no longer provides a health care plan for such
annuitants or December 31, 2016, whichever comes first,
$95 per month for each such annuitant who is not eligible
to recelve Medicare benefitsg and $65 per month for each
such annuitant who is eligible to receive Medicare
benefits, i
The payments described in this subsection shall be pald

from the tax levy authorized under Section 6-165; such amounts
shall be credited to the reserve for group hespital care and
group medical and surgical plan benefits, and all payments to
the city required under thls subsection shall be charged
against it.

{c) The city health care plans referred to in this Section
and the board’'s payments to the city under this Section are
not and shall not be censtrued to be pension or retirement
benefits for the purposes of Section 5 of Article XIIXI of the
Illinois Constitution of 1970,

{Source: P.A. 9B-43, eff..6-28-13,)
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{40 ILCS 5/11-160.1} (from Ch, 108 1/2, par. 11-160,1) ’

Sec. 11-160.1. Payments to city. .

(a) For the purposes of this Sectlon, "ecity annuitant® means a person
receiving an age and service annuity, a widow's annuity, a child's annuity,
or a minimum annuity under this Article as a direct result of previous
employment by the City of Chicage {"the city"}.

{b) The board shall pay to the city, on hehalf of the board's clty
annuitants who participate. in any of. the city's health care plans, the
following amounts:

(1) From July 1, 2003 through June 30, 2008, $B5 per

month for each such annuitant who i3 not eligible to

receive Medicare benefits and $5% per month for each such

annulitant who 1s eligible to receive Medicare benefits.

(2) Beginning July 1, 2008 and until such time as the
city no longer provides a health care plan for such
annuitants or December 31, 2016, whichever comes first,
$95 per month for each such annuitant who is not eligible
to receive Medlcare benefits and $65 per month for each
such annuitant who is eligible to receive Medicare
benefits,

The payments described in this subsection shall be paid
from the tax levy authorized under Section 11-169%; such
amounts shall be credited to the reserve for group hospital
care and group medical and surglcal plan benefits, and all
payments to the city required under this subsection shall be’
charged against it.

{c) The city health care plans referred teo in this Section
and the board's payments to the clty under this Section are
not and ‘shall not be construed toc be pension or retirement
benefits for the purposes of Section 5 of Article XIII of the
Illinocis Constitution of 1970,

{SBource: P.A. 98-43, eff. 6-28-~13,)
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Michael W. Underwood, Joseph M. Vuich, Raymond No. 13-CH-17450
Scacchitti, Robert McNulty, John E. Dorn, William J. Cal. 2
Selke, Janiece R. Archer, Dennis Mushol, Richard

Aguinaga, James Sandow, Catherine A. Sandow, Marie

Johnston, and 338 other Named Plaintiffs listed in

Exhibit 1 to Complaint, Plaintiffs,

V.

CITY OF CHICAGO, a Municipal Corporation,
Defendant,

and

Trustees of the Policemen’s Annuity and Benefit Fund
of Chicago; '

Trustees of the Firemen’s Annuity and Benefit Fund of
Chicago;

Trustees of the Municipal Employees’ Annuity and
Benefit Fund of Chicago; and ‘
Trustees of the Laborers’ & Retirement Board
Employees” Annuity & Benefit Fund of Chicago, et al.

Defendants.

NOTICE OF INTERLOCUTORY APPEAL

Please take notice that Petitioner-Appellant Michael W. Underwood, et al., hereby
appeals to the Appellate Court of Illinois, First District (an Interlocutory Appeal as of Right), the
December 23, 2015 Order of the Circuit Court, Cook County, Illinois, Chancery Division,
entered on December 24, 2015, denying plaintiffs’ motion for a Preliminary Injunction to enjoin
the City from raising rates for Retiree/Annuitant Health Benefits, pendente lite.

Date: December 29, 2015

By: s/Kenneth T. Goldstein
Attorney for Plaintiff

Clinton A. Krislov
Kenneth T. Goldstein
KRISLOV & ASSOCIATES, LTD.
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CERTIFICATE OF SERVICE

I, Kenneth T. Goldstein, an attorney, state that on December 29, 2015, T caused a copy of
the foregoing Notice of Interlocutory Appeal, to be served upon the parties listed below on the
Service List, via E-Mail and/or U.S. Mail, postage prepaid and properly addressed, by
depositing same in the mailbox located at 20 N. Wacker Drive, Chicago, Illinois.

Richard J. Prendergast

Michael T. Layden

111 W. Washington St., Suite 1100
Chicago, Illinois 60602
312-641-0881
rprendergast@ripltd.com
mlayden@rjpltd.com
lweaver(@rjpltd.com

Jennifer Naber

Joseph Gagliardo

Laner, Muchin

515 N. State Street, 28th Floor
Chicago, Illinois 60610
Phone: 312-494-5359

Fax: 312-467-9479

inaber@lanermuchin.com

jgaghardo@lanermuchin.com
Counsel for The City of Chicago

Graham Grady

Cary Donham

Taft Law

111 E. Wacker Drive, Suite 2800
Chicago, lllinois 60601

Phone: 312-527-4000

Fax:; 312-527-4011

gorady(taltlaw.com

cdonham@taftlaw.com

Counsel for the Municipal Employees’

Annuity and Benefit Fund of Chicago

s/ Kenneth T. Goldstein

SERVICE LIST

Edward J. Burke

Mary Patricia Bums

Burke, Burns & Pinelli Itd.

Three First National Plaza, Suite 4300
Chicago, IL 60602

Phone: 312-541-8600

Fax: 312-541-8603

eburke@bbp-chicago.com
mburns@bbp-chicago.com

Counsel for The Firemen’s Annuity and Benefit
Fund of Chicago and The Municipal
Employees’ and Benefit Fund of Chicago

David R. Kugler

Policemen's Annuity and Benefit Fund
221 North LaSalle Street

Suite 1626

Chicago, Tllinois 60601-1203

~ davidkugler@comcast.net

Counsel for the Policemen’s Annuity and
Benefit Fund of Chicago
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Introductory Statement

In this long-running retiree healthcare litigation, the City of Chicago unilaterally
declared that it was extending the coverage and benefits of the 2003 Settlement
(specifically allocating healthcare cost among the City, the Retirement Funds, and the
participants, with an audit and reconciliation provision) beyond the Settlement’s June 30,
2013 expiration, and through the end of the 2013 Plan Year, but then refused to comply
with the Agreements’ obligations to audit and reconcile the retiree health care charges for
the second half of 2013.

Despite the Agreements’ provisions explicitly retaining jurisdiction to interpret and
enforce (which themselves are a term and benefit of the settlement), the Circuit Court on
July 1, 2015 denied Class Counsel’s motion to enforce, and granted the City’s motion to
strike and dismiss, declaring that it lacked jurisdiction, because the Agreement’s term had
been reached.

In short, the retiree healthcare participants are entitled to be accurately charged.
Issue Presented

Whether the Settlement Agreement and Reconciliation Orders’ retention of
jurisdiction provisions provided jurisdiction for the Circuit Court to enforce the audit and
reconciliation provisions of the 2008 Order, based upon the City’s unilateral extension of
the Settlement’s coverage and benefits?

Jurisdiction

Pursuant to Illinois Supreme Court Rule 301, Plaintiff-Appellant appeals to the

Appellate Court of Illinois, First District, from the Memorandum and Order Entered on

July 1, 2015, (A1, C187) and final judgment of the Circuit Court, Cook County, Illinois,



Chancery Division, entered on July 14, 2015 (C190). Pursuant to Hlinois Supreme Court
Rule 303, Plaintiff-Appellant timely filed a Notice of Appeal on July 31, 2015. A4, C191.
Statement of Facts

A. Audit and Refund Requested

As relevant to this appeal, Class Counsel for the two certified classes of retirees,
Korshak (pre-1988 retirees) and Window (post 1987 -pre August 23, 1989 retirees) classes,
seeks to enforce and obtain relief under the 2003 Settlement Agreement, C4, C14, Ex. 1,
and the October 1, 2008 Agreed Order to Approve Reconciliation and Administrative
Procedures Order (“Reconciliation Order”), which by its own terms apply to audit a plan
year, C30, Ex. 2, p.5, and in which benefits were further explicitly reiterated and extended
by the City’s May 15, 2013 letter (C42, Ex.3) through the end of 2013.

B. Background

This action was originally filed as case number 87 CH 10134, brought by the City
of Chicago (“the City”) to determine its obligation to provide health benefits to annuitants
of the four City Annuity and Benefit Funds: Police, Firemen, Municipal Employees and
Officers, and Laborers (collectively, “the Funds”).

Following a trial in June 1988, an original interim ten-year settlement between the
City and the Funds’ trustees was approved over the participant class’ objection, albeit
subject to the participants’ explicit rights to revive the litigation if no permanent resolution
was reached by the end of 1997. (The first “Korshak” Settlement; City v. Korshak, 206 Ill.
App. 3d 968 (1st Dist. 1990)) PLA denied, 139 Ill. 2d 594 (1991), Cert. denied, 503 U.S.
918. Since no permanent resolution had been reached by the end of 1997, Class Counsel,

Krislov, sought and ultimately obtained the Appellate Court’s Order reviving the



participants claim to lifetime coverage. A12, Ryan v. City of Chicago and Korshak (June
15, 2000). Thereafter, the case was restored, and negotiations mediated by Circuit Judge
Lester Foreman eventually resulted in the 2003 Settlement Agreement. C14, Ex. 1, as
approved and entered by the Circuit Court on June 16, 2003, covering a Class “consisting
of: all [then] current annuitants of the Funds, who are receiving an annuity based on City
Service and who are enrolled in City healthcare plans, and their eligible dependents; and all
current and former City employees who will become one of the Funds’ Future Annuitants
on or before June 30, 2013, and their eligible dependents.” C14, Ex. 1, Settlement
Agreement at II.H. The Settlement Period in this case began July 1, 2003 and lapsed June
30, 2013. C14, Ex. 1, Settlement Agreement I1.J.

C. The Settlement Terms

The 2003 Settlement Agreement, in relevant part, provides that during the
Settlement Period, the City will make healthcare coverage available to all Class Members
and the City will pay at least the following percentages of Defined Costs"

A. 55% of the Defined Costs of that coverage for all Class Members: (1)
who are annuitants of the Funds based on City Service as of the
effective date of the Settlement Agreement and their eligible
dependents; or (2) who becomes Future Annuitants on or before June
30, 2005, and their eligible dependents.

B. 50% of the Defined Costs of that coverage for all Class Members who
become Future Annuitants after June 30, 2005, and before June 30,
2013, and who have 20 or more Years of City Service, and their eligible
dependents.

C. 45% of the aggregate Defined Costs of that coverage, for all Class
Members who become Future Annuitants after June 30, 2005, and

before June 30, 2013, and who have 15 to 19 Years of City Service, and
their eligible dependents.

1 C14, Ex 1, Settlement Agreement, V. A.



D. 40% of the aggregate Defined Costs of that coverage for all Class
Members who become Future Annuitants after June 30, 2005, and
before June 30, 2013, and who have 10 to 14 Years of City Service, and
their eligible dependents.
E. 0% of the aggregate Defined Costs of that coverage for all Class
Members who leave the employ of the City after June 30, 2005, and
before June 30, 2013, and who have less than 10 Years of City Service.
These persons may participate in the City’s Settlement Healthcare
Plans, but at their own cost.
However, it turned out that the estimation on which the City prospectively set rates
to annuitants was much higher than the actual costs were for each and every year of the
settlement period.

D. Reconciliation Audit and Refund Order

In monitoring the Settlement’s operation, Class Counsel discovered that the (Segal)
projections used to set retirees healthcare rates had substantially overestimated the costs,
meaning that the charges imposed on participants were substantially greater than their
share of the actual costs experienced, such that the City had actually paid less than the
applicable “at least” percentage of actual Defined Costs.

Following negotiations between the parties, the court, on October 1, 2008, entered
an Agreed Order to Approve Reconciliation and Administrative Procedures Under the
2003 Approved Settlement Agreement, R.30, Ex. 2, providing an annual audit and
reconciliation of each year’s charges to the costs actually experienced, and the appropriate
allocation of healthcare costs between the City and the annuitant/participants.

The results of this process have been substantial. Over the course of the ten year,
2003 settlement period through June 30, 2013, the Audit and Reconciliation process (every
year) resulted in identifying and refunding to participants — more than $50 million

($50,437,665) in overcharged premiums, (C8) including the first six months of 2013:
4



Reconciliation Year City’s Overcharges Refund To Retiree
Healthcare Participant Annuitants

Settlement -2005 $10,152,289

2006 $2,652,584

2007 $1,466,381

2008 $5,775,483

2009 $4,775,545

2010 $7,285,910

2011 $9,779,423

2012 $5,443,117

6 Months, January to June 2013 $3,216,933

Total Refunds Through June, 2013 $50,547,665

The Reconciliation Order thus is a substantial benefit term under the Settlement,
ensuring charge accuracy, and correction of overcharges. The audit determines the
correct healthcare cost shares assessed to retiree/annuitants, and in the process has returned
tens of millions of dollars over the projected rate to retiree/annuitants who have been
overcharged. The periodic/yearly audit, reconciliation and refund is thus a major benefit
of the Settlement. C44, Ex. 4 Reconciliation for Post-2005 Plan Years.

E. The City’s Declaration Extending The Settlement’s Benefits To
12/31/2013.

On May 15, 2013, the City wrote all of the participant class members, and
unilaterally announced it was continuing the coverage and benefits under the Settlement
Agreement going forward through December 31, 2013, allowing retirees to maintain
coverage “for a full plan year.” The City’s letter, C42, Ex. 3, by then-City Comptroller,

Amer Ahmad,? declared:

2 Petzler, Cleveland.com, December 14, 2014 (“A federal judge has sentenced disgraced
ex-Ohio Deputy Treasurer Amer Ahmad to 15 years in prison for his role in a kickback
scheme”) after being a fugitive Ahmad is now serving his sentence.
http://www.cleveland.com/open/index.ssf/2014/12/amer_ahmad_sentenced to_15 yea.ht
ml).




After reviewing the findings of the report, and after hearing many of the concerns
expressed by retirees, employee representatives and industry experts, the City has
decided the following:

The City will extend current coverage and benefit levels through December 31,

2013. This additional time will allow retirees to maintain coverage for a full plan

year...”
C43.

Subsequently, in the 2013 audit and reconciliation, the City submitted only the data
for the first six months of 2013, asserting that it was not required to submit the post-June
30, 2013 expenditures to the audit and reconciliation process. (C54, Ex. 5, Emails
between Class Counsel Krislov and City Attorney Jennifer Naber, in which Class Counsel
Krislov requested the City to subject the 2d-half-2013 expenditures to the audit and
reconciliation process, Ms. Naber’s advice that the City refused, and Mr. Krislov’s
approval to send out the reconciliation refunds for the first half, while reserving the right to
bring the matter before the court on the post-6/30/2013 charges.)

This first 6 months of 2013 alone showed overcharges of $3,216,933 and
reconciliation refund checks for that period were issued on or about February 2, 2015.
Despite the announcement to maintain “coverage and benefit levels through December 31,
2013,” for a full plan year, the City refused to provide an audit, reconciliation and refund
for the time period of June through December 31, 2013.

Based on the fact that the Settlement audit and reconciliation process produced
millions of dollars in every single year ($3 million for just the first half of 2013), there is

every reason to believe that an actual computation of the actual costs for the last half of

2013 will similarly result in millions in additional overcharge refunds to annuitants.



F. Motion For Audit And Reconciliation For The Rest Of 2013 — Relief
Requested.

On multiple occasions, Class Counsel requested the City provide the relief
requested, an audit, reconciliation and refund. Despite Class Counsel’s requests, the City
refused to audit and reconcile the second half of 2013 benefits due the retiree/annuitant
class. Cb54.

Accordingly, Class Counsel requested relief to require the City to audit and
reconcile the last half of 2013, since the benefits of the Korshak settlement, the
Reconciliation Order, which the City agreed to provide for each Plan Year, and which the
City also reiterated that extended for a “full plan year” to the end of 2013, includes an
audit, reconciliation, and refund and may account to several million dollars in refund
overpayments.

G. The Circuit Court Retained Jurisdiction was Itself an Important
Benefit Of The Settlement Agreement and Reconciliation Order.

The Reconciliation Order, (as did the Settlement Agreement), expressly provides
that “The Court retains jurisdiction relating to the enforcement of this Order, only upon
petition from the City or Counsel for one of the Funds or Counsel for the Subclasses.”
C30, Ex. 2, p. 11 (C40).

Similarly, the Settlement Agreement provides the Circuit Court “retains
jurisdiction over all matters relating to the interpretation, administration, implementation,
effectuation, and enforcement of this Agreement,” upon petition from the City or counsel
for one of the Funds or counsel for intervenor Korshak or Window Classes (i.e. Krislov &

Associates, Ltd.) C14, Ex. 1 Settlement Agreement, V.B.7, p. 13 (C27).



H. The Circuit Court Dismissal

The Circuit Court’s dismissal as lacking jurisdiction wrongly rested solely on the
Settlement’s June 30, 2013 term. The Court stated, the Settlement Agreement terminated
June 30, 2013 and cited that on June 16, 2003, the court approved the settlement and
dismissed the case with prejudice, noting “[jJurisidction was retained for the sole purpose
of enforcing the Settlement Agreement.” Al1-2, C188.

The Court further stated that with the entering of an Agreed Order, on October 1,
2008, providing for “Reconciliation Procedures” through the end of the Settlement
Agreement, “the court retained jurisdiction for enforcement of the Agreed Order.” A1l-2,
C188. But, then the Court held that at the conclusion of the Settlement Agreement in July
2013, when the Plaintiffs, sought to “reactivate” the case, the court found the case had been
dismissed with prejudice with the expiration of the Settlement Agreement, “even though
the class members had reserved the right to reassert certain claims after the expiration of
the Settlement Agreement.” A1-2, C187-188.

Thus, the court dismissed the case, and denied the motion at issue, viewing it as not
one for “enforcement” of terms of the Settlement Agreement, A1-2, C188, and
characterizing it as Class Counsel seeking to “impose new obligations on the City which
were not part of the Settlement Agreement.” A1-2, C188.

Summary of the Argument

Participants are entitled to an audit and reconciliation of the retiree healthcare
charges for the last half of 2013 because: 1) the Settlement Agreement explicitly imposes it
for “a plan year”, 2) the City extended it, and the retirees have a right to accurate charges

especially in light of every prior years’ overcharges, and 3) the court’s holding that it



lacked jurisdiction ignored both the Agreements’ provisions and the court’s inherent
authority.
Argument

l. The Court is required to review this issue de novo, and liberally in favor of the
Retirees.

We begin in context with the Supreme Court’s declaration in Kanerva v. Weems,
2014 1L 115811, 1 55 that retirees’ health benefits are pension rights that must be liberally
construed in favor of the rights of the pensioner as protected by our Constitution’s pension
protection clause. The Court below incorrectly read the Settlement and the extension
letter narrowly, and concluded that the letter did not extend the settlement, and the City
could not unilaterally amend, modify or supplement the Settlement.

The issue here involves the interpretation (administration, implementation,
effectuation, and enforcement) of the Settlement Agreement and Reconciliation Order.
“Contract interpretation is a question of law, to be reviewed de novo on appeal.”
Cambridge Eng'g, Inc. v. Mercury Partners 90 BI, Inc., 378 Ill. App. 3d 437, 450 (2007),
citing, K's Merchandise Mart, Inc. v. Northgate Ltd. Partnership, 359 Ill. App. 3d 1137,
1142 (2005). “In doing so, the court seeks to determine and give effect to the parties' intent,
as evidenced by the language of the contract itself.” Cambridge Eng'g, Inc., 378 Ill. App.
3d at 450.

The audit and reconciliation process is a benefit of the Settlement. The City’s
refusal contradicts the plain language of the Reconciliation Order requiring audit and
reconciliation of each plan year:

3. Reconciliation for Post-2005 Plan Years. The following Reconciliation
procedures are proposed for Post-2005 Plan Years:



a. Reconciliation Procedures. For each plan year after 2005, the City
will initiate its analysis by the following June 30, and will prepare a
Reconciliation Statement...

C34 (emphasis added).

Accordingly, the Participant Classes are entitled to enforce the audit and
reconciliation procedures for the full year 2013, including the last six months of 2013,
which is a benefit of the Settlement and Reconciliation Order.

The retained jurisdiction provision, to bring the motion below, as enforcement,
likewise was a benefit of the Settlement Agreement and Reconciliation Order. The court
here had jurisdiction to order the audit and reconciliation by the terms of the Settlements
and the Court’s inherent authority jurisdiction.

1. The Participants are entitled to an audit and reconciliation of the second half
of 2013, both by the City’s Agreement and their fundamental right to accurate
allocation of charges under the Agreement, extended by the City.

The Circuit Court had jurisdiction to interpret and enforce the Settlement

Agreement and Reconciliation Orders’ terms, as explicitly extended by the

City, and should have proceeded to order the City to comply with the Audit

and Reconciliation Procedures, both because the Agreement so provided, and

because the City’s calculation of premiums had produced overcharges in
every one of the years of the 2003-2013 settlement.

This is the third time that the Circuit Court has frustrated the Retirees’ explicit
protections under the Settlement Agreements imposed on (the original Korshak settlement)

or agreed to (the 1997 extension and the 2003 Settlement and Audit and Reconciliation

Agreements) by the participants in the City’s four retirement systems.?

3 Ryan v. City of Chicago and Korshak, 98-3465 and 98-3667 consl. June 15, 2000 Order,
A12, (Illinois appellate court, restoring the participants’ rights to assert their claims as they
existed on October 19, 1987). Subsequently, the lower Circuit Court required the
post-2013 restoration of participants claims to be done by a new complaint which we did,
which sidetracked the participants’ claims for two years following the City’s removal to
federal court, eventually vacated, remanded and proceeding again before Judge Cohen, sub
nom, Underwood v. City of Chicago, 779 F.3d 461 (7th Cir. 2015).
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This time, the Circuit Court’s reading ignores the fact that the City unilaterally
extended the “coverage and benefit levels” of the settlement, and cannot complain about its
being enforced against itself.

A.  Enforcement of the Settlement Based Upon the City’s Own
Declaration Unilaterally Extending the Settlement Agreement’s
and Reconciliation Order’s Benefits.

This was an enforcement of the Settlement. Plaintiffs’ Motion to Enforce the
terms of the Settlement Agreement and Reconciliation Order is based upon the City’s
unilateral extension of their benefits to the retirees to the end of the 2013 Plan Year. In
short, the Settlement obligates the City to certain percentages and the audit/reconciliation
for each plan year ensures that the charges are correct.

The City’s May 15, 2013, letter simply commits itself to extending the benefits of
the Settlement through the end of 2013, writing:

I am writing to update you of developments regarding retiree healthcare benefits.

Under the Korshak Settlement Agreement, the City of Chicago agreed to provide

support for healthcare coverage to annuitants through June 30, 2013...the City has

decided the following:
1. The City will extend current coverage and benefit levels through
December 31, 2013. This additional time will allow retirees to
maintain coverage for a full plan year, recognizing what we heard
from many retirees who have planned deductible and out of pocket
expenditures based on an expectation of full year coverage. ...
C42, Ex. 3.

Having used the words “extend current coverage and benefit” along with “maintain
coverage for a full plan year” the City did extend the coverage and benefit levels for the
whole 2013 plan year. Benefits and coverage includes the minimum “at least” 55%

contribution share by the City and to ensure that percentage, the City is obligated to

perform the agreed audit and reconciliation for the whole 2013 plan year. The City cannot

11



later limit what parts of those benefits are extended.

The City’s argument that it is not obligated to perform an audit for the rest of 2013
thus ignores the City’s 2008 Agreed Order to Approve Reconciliation and Administrative
Procedures Order (“Reconciliation Order”), which by its own terms covers a plan year,
(C30, Motion, at Ex. 2, p. 5), and in which benefits were further explicitly reiterated and
extended by the City’s May 15, 2013 letter (C42, Motion at Ex.3) through the end of 2013.
In short, the Settlement sets specific cost allocations, the rates are charged based on an
estimate, and the audit reconciles the charges to the actual costs for each plan year (i.e., not
just a portion).

B. The Audit and Reconciliation are also appropriate because every past
year of the settlement showed substantial overcharges.

Nor is there a legitimate basis for the City to charge wrong amounts. That is, the
City might have a concern about having an audit if the previous ten years not shown
overcharges in every single year, including overcharges of $3.2 million in the first six
months of 2013 alone. C8. Plaintiffs’ Motion detailed the fact of over charges in every
single year, with the Audit/Reconciliation producing over $50 million in refunds over the
course of the Settlement. C8, C44.

Plaintiffs” seek to enforce, to require the City to do what it announced it would do —
extend the benefits to the retirees for the 2013 “Plan Year.”

C. Jurisdiction Explicitly Exists For The Court To Enforce The
Settlement Agreement.

The Settlement Agreement squarely preserves this Court’s jurisdiction to interpret

and enforce its terms®, especially when it is the City who has extended it.

* Both the Reconciliation Order and Settlement Agreement expressly provides for retained
12



The City’s citation below to Dir. of Ins. v. A & A Midwest Rebuilders, Inc., 891
N.E.2d 500, 505, 383 Ill. App. 3d 721, 726 (2nd Dist. 2008) supports Plaintiffs’ motion,
declaring “it is quite clear that the trial court intended to retain jurisdiction to enforce the
settlement agreement between the parties.”

Although the trial court loses jurisdiction to amend a judgment after 30 days from
entry, it retains indefinite jurisdiction to enforce the judgment. A & A Midwest
Rebuilders, Inc., 383 Ill. App. 3d at 723.

A trial court may retain jurisdiction to enforce a settlement agreement, after an
agreed dismissal, where its dismissal order specifically retains jurisdiction to enforce the
underlying agreement. A & A Midwest Rebuilders, Inc., 383 Ill. App. 3d at 725 (the trial
court retained jurisdiction to enforce the settlement agreement where the dismissal order
expressly stated “the [c]ourt retains jurisdiction to enforce said agreement™).

Also, “a court retains the inherent authority to enforce its own orders.” A& A
Midwest Rebuilders, Inc., 383 Ill. App. 3d at 723, noting whether the trial court's order
conforms to prior judgment or imposes new obligations is at issue, contemplated future

conduct is a “significant” consideration. 1d., at 723 (“It is significant that the cases cited

jurisdiction.

Reconciliation Order:

“The Court retains jurisdiction relating to the enforcement of this Order, only upon petition
from the City or Counsel for one of the Funds or Counsel for the Subclasses.” C14,
Motion at, Ex. 2, p. 11.

Settlement Agreement:
“retaining jurisdiction over all matters relating to the interpretation, administration,
implementation, effectuation, and enforcement of the Settlement Agreement, only upon
petition from the City or counsel for one of the Funds or counsel for intervenor Korshak or
Window Classes.” (i.e. Krislov & Associates, Ltd.). C30, Motion at, Ex. 1 Settlement
Agreement, V.B.7, p. 13.
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in the preceding paragraph involved judgments that contemplated future conduct”).

Thus, this case is not a “modification”, but an enforcement of a key provision under
the Settlement Agreement and Reconciliation Order. The trigger is the City’s own use of
the word “extended” and its use of the defined term, “plan year.” The extension, rather
than modification, is further supported because the “benefit” at issue is the minimum, “at
least 55%”cost share owed by the City, and the enforcement of the provision is via the
Audit and Reconciliation — itself a Settlement Benefit, even if all that it did was confirm the
correctness of the estimate-based “rates” charged.

A&A Midwest Rebuilders, Inc. also weighs in favor of retained jurisdiction — where
the court considers the distinction between enforcement and modification. 1d. at 726 (the
court “retains indefinite jurisdiction to enforce the judgment™). In this case no new
obligation is imposed, the Audit and Reconciliation Benefit was a vital part of the
Settlement for many years, recovering some $50 million in reconciliation refunds over paid
by the retirees over the ten years of the agreement.

A & A Midwest Rebuilders, Inc. also considers whether future conduct was
contemplated. A & A Midwest Rebuilders, Inc., 891 N.E.2d at 505, 383 Ill. App. 3d at
726. In this case, each Plan Year contemplated future conduct, the very actions sought
here, a yearly Audit and Reconciliation. A & A held, “[s]pecifically, where an order
contemplates future conduct, it may be inferred that the court retained jurisdiction to
enforce it.” 1d.

The court below ignored the most compelling factor considered by the Court in
A&A, that there is an “express statement regarding the retention of jurisdiction.” A & A

Midwest Rebuilders, Inc., 891 N.E.2d at 504, 383 Ill. App. 3d at 725. The Reconciliation
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Order expressly provides for retained jurisdiction, stating, “The Court retains jurisdiction
relating to the enforcement of this Order, only upon petition from the City or Counsel for
one of the Funds or Counsel for the Subclasses.” C30, Motion at, Ex. 2, p. 11. Similarly,
the settlement agreement provides that this Court retains jurisdiction over all matters
relating to the interpretation, administration, implementation, effectuation, and
enforcement of the Settlement Agreement, only upon petition from the City or counsel for
one of the Funds or counsel for intervenor Korshak or Window Classes (i.e. Krislov &
Associates, Ltd.) C4, Motion, Ex. 1 Settlement Agreement, V.B.7, p. 13.

The City’s refusal to perform the audit and reconciliation procedures through the
full 2013 Plan Year, despite the City’s extending the benefits, simply deprives Retirees of
the important aspect of accuracy: the assurance that the Reconciliation Order’s procedures
— to audit and reconcile the charges annuitants paid versus their actual cost-based
obligation share and, to correct and refund any overcharges to participants for the last half
of the year 2013—have been carried out, and the City cannot ensure that the City has
actually paid the “at least” percentages required by the Settlement Agreement for the 2013
Plan Year which is the Agreement and Settlement.

The results of the Audit and Reconciliation process have been substantial. Over
the course of the settlement period through June 30, 2013, the Audit and Reconciliation
process has identified and refunded to participants over $50 million ($50,437,665) in
overcharged premiums in each and every one of the 10 years that have been audited and
reconciled ($3.2 million for the first six months of 2013 alone). The Reconciliation Order
is a substantial benefit under the Settlement.

The City is thus obligated to perform an Audit and Reconciliation for the full 2013
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Plan Years, by its own extension, and the Court has explicit retained jurisdiction to order
the City to do so under the Settlement Agreement and the context that future conduct was
annually contemplated.

D. The Court’s Holding That The Extension Should Not Be Viewed As An

Enforceable Extension (Because The City Did Not Have The Power To
Modify Or Amend The Agreement Unilaterally) Ignores That The City
Is Estopped From Asserting That It Lacked Authority To Do What It
Did.

The City argued, and the Court agreed, that the City did not have authority to
unilaterally extend the agreement, because the City lacked the explicit power to modify or
amend the Agreement. C187-188. Nonetheless, (1) the City in actuality did extend the
agreement and carried it out in reality, and (2) cannot escape the accountability provisions
of its de facto, if arguably not de jure extension, and must live by the result. The City is
the party that labeled its own action as an extension for a “plan year.” Indeed, Class
Counsel did not object, and at the time of the extension there was no notice as to any
limitation to particular benefits that would be extended; the City described the action as an
extension, not a modification or amendment and Class Counsel did not have notice as to a
limitation of the extension of any particular benefits, since the City did not qualify which
benefits the City was not agreeing to extend.

—_—

WHEREFORE, Class Counsel respectfully requests this Court to reverse the

dismissal below and Order the City to Enforce the Settlement Agreement’s obligations to

audit, reconcile and refund any cost overcharges in the annuitant healthcare premium

“rates” for the second half of 2013.
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Respectfully Submitted,

s/Clinton A. Krislov
Attorney for Participating Class
Intervening-Plaintiffs-Appellants

Class Counsel

Clinton A. Krislov

Kenneth T. Goldstein

KRISLOV & ASSOCIATES, LTD.
20 Wacker Drive, Suite 1300
Chicago, IL 60606

(312) 606-0500

Firm Atty. No. 91198
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

CITY OF CHICAGO, )
Plaintiff, ;
\A ; 01 CH 4952
MARSHALL KORSHAK, et al,, ;
Defendants, ;
MEMORANDUM AND ORDER

Class Counsel has filed a Motion to Enforce Extended Benefits Under Settlement
Agreement: Specifically, to Qrder City to Audit and Reconcile Healtheare Charges for the
Second Half of 2013 Plan Year (“Motion to Enforce™). The City of Chicago has filed a Motion
to Strike and/or in Opposition to Class Counsel’s Motion to Enforce Settlement Agreement and
Order Reconciliation,

I Background

The instant Jawsuit wag fijed to resolve a controversy as to whether and to what extent the
City of Chicago is obligated to provide annuitant health bhenefits. On June 16, 2003, the parties
entered a ten-year health care settlement providing heaith care coverage to the Funds® annuitants
through June 30, 2013, The Settlement Agreement terminated on June 30, 2013,

Judge Deborah M. Dooling approved the settlement and dismissed the case with
prejudice on Jupe 16, 2003. Jurisdiction was retained for the sole purpose of enforcing the
Settlement Agreement.

On October 1, 2008, Judge Mary K. Rochford entered an Agreed Order approving the
Parties” Reconciliation Procedures under the Settlement Agreement. The Agree Order provided
for Reconciliation Procedures through June 30, 2013, the end of the Settlement Apreement, The
court retained jurisdiction for enforcement of the Agreed Order,

In July 2013, Class Counsel filed a motion to “reactivate” this case. That motion was
denied on July 17, 2013. This court found that the case had been dismissed with prejudice and,
even though the class members had reserved the right to reassert certain claims after the
expiration of the Settlement Agreement, any such claims would have to be asgerted by filing a
new action,
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II. Class Counsel’s Motion to Enforce the Settlement Agreement

Class Counse] has filed a Motion to Enforce the Settlement Agreement. In its motion,
Class Counsel seeks an order directing the City to audit and reconcile the class members’
healtheare charges for the second-half of 2013.

Members under the Settlement Agreement terminated on that date. The Settlement Agreement is
devoid of any language requiring the City to provide any audit or reconciliation for July 1, 2013
to December 31,2013, Tofind the existence of any such obligation, this court would have to

Class Counse] ar
reconciliation for the second-half' of 2013 based gy 2 letter sent by the City to the Class Members
onMay 13, 2013. In this letter, the City informed the Class Members that it had decided to
extend coverage and current benefit levels through December 3 1, 2013 to allow the retirees to
maintain coverage for a full plan year, This letter does not state that the Settlement Agreement

This case was dismissed with prejudice in 2003. The Settlement Apreement terminated
on June 30, 2013, Class Counsel seeks no.enforcement of the actual terms of the Settlement
Agreement. If Class Counse] believes that the May 13, 2013 letter created additional obligations
for the City, it should fije anew action. Class Counsel cannot obtain the relief it seaks in this
dismissed action,

A2



IIl, Conclusion

Class Counse]"s Motion to Enforce is denied. The City’s Motion to Strike is granted.
15 stands, ‘

Enter; : J wL(’_ L cj 0_7._5#

The date of July 14, 20

Judge Nei] 4.

ENTERED
Judge Neil H. Cohen.2021
JUL U208

cLBRDF%?O THY BROwN

THE CIiRCUIT COURT
DEIK QUNTY, ELO

]
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2001-CH-04962
CALENDAR: 05
PAGE 1 of 2
CIRCUIT COURT OF

Appeal to th'e Ill.inois Appellate Court, 1 is:trﬁ %ﬁﬁgg%}q %I%i%%%ls
From the Circuit Court Of Cook County, [llin6isERK DOROTHY BROWN

County Department, Chancery Division

CITY OF CHICAGO, a municipal corporation,
Plaintiff-Counterdefendant-Appellee,

v.
No. 01 CH 4962

MARSHALL KORSHAK, et al.
(Police, Fire, Municipal and Laborers Funds Trustees)
Defendants-Counterplaintiffs-Appellees Calendar No. 5
Hon. Judge Neil H. Cohen

and

MARTIN RYAN, et al.
(Participants Class)
Intervening-Plaintiffs-Appellants.

Class Counsel for the Participants Classes, appeals the attached July 1,2015 Memorandum
And Order (Denying Class Counsel’s Motion to Enforce, and Granting the City’s Motion to
Strike).
Respectfully Submitted,

s/Clinton A. Krislov
Krislov & Associates, Ltd., Class Counsel

Clinton A. Krislov (Cook Co. ID:26711)
Kenneth T. Goldstein

Krislov & Associates, Ltd.

20 North Wacker Drive, Suite 1300
Chicago, Illinois 60606

Tel: (312) 606-0500

Fax: (312) 606-0207

Firm ID: 91198
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CERTIFICATE OF SERVICE

I, Clinton A. Krislov, an attorney, state that on July 31, 2015, 1 caused a courtesy copy of
the foregoing Notice of Appeal to be served upon the parties listed below on the Service List via
U.S. Mail, postage prepaid and properly addressed, by depositing same in the mailbox located at

20 N. Wacker Drive, Chicago, Illinois.

Ms, Jennifer Naber

Mr. Joseph Gagliardo

Laner, Muchin

515 N. State Street, 28th Floor
Chicago, Illinois 60610

Phone: 312-494-5359

Fax: 312-467-9479

Counsel for The City of Chicago

Mr. Graham Grady

Mr. Cary Donham

Taft Stettinius & Hollister LLP
formerly Shefsky & Froelich Ltd
111 E. Wacker Drive, Suite 2800
Chicago, lilinois 60601

Phone: 312-527-4000

Fax: 312-527-4011

Counsel for The Laborers’ & Retirement Board
Employees’Annuity and Benefit Fund of

Chicago

s/Clinton A. Krislov

SERVICE LIST

Mr. Edward J. Burke

Mary Patricia Burns

Burke, Burns & Pinelli Ltd.

Three First National Plaza, Suite 4300
Chicago, 1L 60602

Phone: 312-541-8600

Fax: 312-541-8603

Counsel for The Firemen's Annuity and Benefit
Fund of Chicago and The Municipal
Employees’ and Benefit Fund of Chicago

Mr. David R. Kugler

¢/o Policemen's Annuity and Benefit Fund
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Suite 1626
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Counsel for the Policemen’s Annuity and
Benefit Fund of Chicago
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

CITY OF CHICAGO,

Plaintiff,

v. 01 CH 4962

MARSHALL KORSHAK, et al,,

\—F"-’\_ﬂ'\-‘\.—l‘n—ﬂ'\.nf\—/

Defendants, )

—— | MEMORANDUM AND ORDER

TRONICALLY FILED
ELE(;;‘BI/ZOIS 3:09 PM
2001-CH-04962
PAGE 2 of 4

Class Counsel has filed a Motion to Enforce Extended Benefits Under Settlement
Agreement; Specifically, to Order City to Audit and Reconcile Healtheare Charges for the
Second Half of 2013 Plan Year (“Motion to Enforce™. The City of Chicago has filed a Motion

to Strike and/or in Opposition tg Class Counsel’s Motion to Enforce Settlement Agreement and
Order Reconciliation,

L_Background

Judge Debotah M. Daoling approved the settlement and dismissed the case with

prejudice on June 16, 2003. Jurisdiction was retained for the sole purpose of enforcing the
Settlement Apreement.

for Reconciliation Procedures through June 30, 2013, the end of the Settlement Agreement. The
court retained jurisdiction for enforcement of the Agreed Order.

In July 2013, Class Coungel filed a motion to “reactjvate”
denied on July 17, 2013, This court found that the case hed been
even though the class members had reserved the right to reassert

expiration of the Settlement Agreement, 3
new action,

this case. That motion wag
dismissed with prejudice and,
certain elaims after the

ny such claims would have to be asserted by filing a
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ELECTRONICALLY FILED

H._Class Counse]’s Motion to Enforce the Seftlement Agreement

Class Counsel has filed a Motion to Enforee the Settlement Agreement, In its motion,

Class Counsel seeks an order directing the City to audit and reconcile the ¢lass members®
healtheare charges for the second-half of 2013.

This case was dismissed with prejudice on June 30, 2013, That dismissal bacame fina]
thirty days later. At that point, this court’s jurisdiction ended except for enforeement of the
Settlement Agreemznt. Direstor of Ins. v. A & A Mid est Rebuilders, Ine., 383 TIL App. 3d
721,723 (2™ Dist. 2008)(a trial court Joses jurisdiction to amend a Judgment after 30 days from

entry and retains jurisdiction only for purposes of enforcement of the judgment). This court has
no jurisdiction to modify the Settlement Agreement.

- enforcement of any term of the Settlement Apreement, Instead, Class Counsel is seeking to

to December 31, 2013. To find the existence of any such obligation, this court would have to
modify the Settlement Agreement. This court has no jurisdiction to do s,

PAGE 3 of 4

Class Counsel argues that the City has an obligation to provide the requested audit and
reconeiliation for the second-half of 2013 based on a lefter sent by the City to the Class Members
%n May 13, 2013. In thig letter, the City informed the Class Members that it had decided to
extend coverage and current benefi levels through December 3 1, 2013 to allow the retirees to
i"

7/31/2015 3:09 PM
2001-CH-04962

aintain coverage for g ful] plan year, This letter does not state that the Settlerpent Agreernent
as been extended, nor could jt. Under the terms of the Settlement Agreement, it could not be
mended, modified or supplemented without written agreement by the respective attomeys for

ull the Parties, The City could not unilaterally amend, modify or supplement the Settlerent
Agreement,

This case was dismissed with prejudice in 2003. The Settlement Apreement terminated
on June 30, 2013, Class Counsel seeks no.enforcement of the actual terms of the Settlement
Agreement. If Class Counsel beliaves that the May 13, 2013 letter created additional obligations

for the City, it should file a new action. Class Counsel cannot obtain the relief it seeks in this
dismissed action,
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7/31/2015 3:09 PM
2001-CH-04962
PAGE 4 of 4

JR—

IIl. Conclusion

Class Co
The date of july

unsel’s Motion to E;
14, 2015 stands.

oree is denied. The City’s Motion to Strike is pranted,

e )Wl | Jas™

Judge Neil 1,

[ ENT ERE
Judge Neil H. Gohen. 2021

JUL U9 2015
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FILED APPELLATE COURT
1STOIST

Appeal to the Illinois Appellate Court, 1* District 1

From the Circuit Court Of Cook County, Illinois
County Department, Chancery Division

GAUG -6 PHI2: @2

Plaintiff-Counterdefendant-Appellee,
V.

MARSHALL KORSHAK, et al.
(Police, Fire, Municipal and Laborers Funds Trustees)
Defendants-Counterplaintiffs-Appellees

and

MARTIN RYAN, et al.
(Participants Class)
Intervening-Plaintiffs- Appellants.

STEVENH AV
CLERK OF ~0RY

No. 01 CH 4962

Calendar No. 5

‘Hon. Judge Neil H. Cohen

To:  'The Appellate Court, First District
Clerk of the Court
160 N. LaSalle

Chicago, IL 60601

Be advised that on July 31, 2015, a Notice of Appeal, a copy of which is attached, was filed

with the Clerk of the Circuit Court, Cook County, Chancery Division, Illinois. On August 6,

2015, the Notice of Appeal was filed with the Appellate Court pursuant to Rule 303(c).

Respectfully Submitted,

s/Clinton A. Krislov

Krislov & Associates, Ltd., Class Counsel

Clinton A. Krislov (Cook Co. ID: 26711)
Kenneth T. Goldstein
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CERTIFICATE OF SERVICE
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515 N. State Street, 28th Floor
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Phone: 312-494-5359
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Counsel for The City of Chicago

Mr. Graham Grady

Mr. Cary Donham -

Taft Stettinius & Hollister LLP
formerly Shefsky & Froelich Ltd
111 E. Wacker Drive, Suite 2800
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Phone: 312-527-4000

Fax: 312-527-4011

Counsel for The Laborers’ & Retirement Board
Employees’Annuity and Benefit Fund of

Chicago

s/Clinton A, Xrislov

SERVICE LIST

Mr. Edward J. Burke

Mary Patricia Burns

Burke, Burns & Pinelli Lid.

Three First National Plaza, Suite 4300
Chicago, IL 60602

Phone: 312-541-8600

Fax: 312-541-8603

Counsel for The Firemen's Annuity and Benefit
Fund of Chicago and The Municipal
Employees’ and Benefit Fund of Chicago

Mr. David R. Kugler

¢/o Policemen's Annuity and Benefit Fund
221 North LaSalle Street

Suite 1626

Chicago, Illinois 60601-1203

Counsel for the Policemen’s Annuity and
Benefit Fund of Chicago

All




FOURTH DIVISION
June 15, 2000

NOTICE s,
The text of this order may be
changed or corected prior to the
time for filing of a Petition f&
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No. 1-98-3465 & 1-98-3667, consol.

IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

MARTIN RYAN, et al, APPEAL FROM THE
CIRCUIT COURT OF
Intervening Plaintiffs-Appellants, COOK COUNTY

V. No. 87 CH 10134

THE CITY OF CHICAGO,
Plaintiff-Counter defendant-Appellee,
and

MARSHALL KORSHAK, ET AL., Honorable
Albert E. Green,
Defendants-Counter plaintiffs- Judge Presiding.

Appellees.

e~ e e e e e e e e S S S S S S

ORDER

The intervening plaintiffs, class representatives of the participants in the City of
Chicago's annuitant health care program (plaintiffs), appeal from the circuit court's
September 1, 1998, order denying their motion to restore this case to the active

calendar, add intervenors, file an amended complaint, and schedule this case for a
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decision on the merits and dismissing this case. The proposed intervenors, Olsen,
Walsh, and Sweeney, appeal from the trial court's September 1, 1998, order denying
their petition to intervene as class members. These actions arose from a prior
settlement in this case which guaranteed the participants a right to have the case
restored and their claims decided if they had not reached a "permanent solution" to
their healthcare coverage dispute with the City by December 1, 1997, The trial court
found that because a "permanent solution" was reached, it lacked subject mattér
jurisdiction to consider plaintiffs' claims. Plaintiffs filed a timely notice of appeal on (
September 15, 1998. The proposed intervenors, also filed a timely notice of appeal on

September 25, 1998. For the following reasons we affirm in part and reverse in part.

BACKGROUND:

The City's retired employees are covered by four annuity and benefit funds, the
Policemen's Annuity and Benefit Fund, the Firemen's Annuity and Benefit Fund, the
Municipal Emp-loyeés’ Officers' and Officials' Annuity Fund, and the Laborers' and
Retirement Board Employees' Annuity and Benefit Fund (collectively the Funds), which (
are governed by the lllinois Pension Code. In October 1887, the City provided health
care coverage for annuitant§ in the Funds at a fixed monthly rate of $12 for Medicare
qualified participants and $55 for non-medicare qualified participants.

On October 19, 1987, the City sued the trustees of the Funds for mandamus and
restitution. The City sought to compel the Funds to pay for annuitants' health care

benefits and to recover $58 million it had previously spent for health insurance for the
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Funds' annuitants. The City also informed the Funds that it intended to cease payment
of the annuitants' health care benefit costs as of December 31, 1987. The City's basis
for these actions was that it had provided retiree healthcare coverage under an
appropriation that, for most years, did not explicitly mention annuitants. The Funds
counterclaimed on behalf of their annuitants to prevent the City from terminating the
annuitants coverage under the City's plan and to compel the City to continue paying for
a portion of the coverage. Certain individual annuitants, who are the plaintiffs in this -
matter, weré*granted leave to intervene in the trial court proceedings.

On May 16, 1988, the trial court dismissed the City's complaint with prejudice,
finding that the Funds had no obligation to reimburse the City for the health care
benefits received by the annuitants since 1980. In June 1988 a bench trial was held on
the Funds' counterclaims. Before the trial court issued its decision, however, the City
and the Funds agreed to support legislation amending the Pension Code and to enter
into a settlement agreement consistent with the legislation. Following a fairness
hearing on December 12, 1989, the trial court approved the settlement, over the
objection of the intervenors. According to the terms of the settiement, the City paid at
least 50% of the cost of the claims of annuitants and dependants participating in the
City's plan..

On December 15, 1989, the trial court entered an agreed order memorializing
the settlement agreement. The Order stated in relevant part:

"The City and the Funds have agreed that at the conclusion of the 10
years covered by the settlement the parties will return to the same

3
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positions they were in before the proposed settlement was negotiated. In
the words of the stipulation between the City and the Funds, which was
read into the record before this Court on November 27, 1989:

On January 1, 1998, the parties will be in the same legal positions they
were in as of June of 1988. To the extent the City had any obligation in
June of 1988, they will have that same obligation or obligations on
January 1, 1998.

Consequently, the annuitants have not "given up" anything through this
settlement. (Other than the claimed right to have the City pay more than
50% of the costs between March of 1990 and December of 1997.) On

. January 1, 1998, if some "permanent solution" has not been achieved, the
annuitants will be permitted to reargue the claims which were asserted in
the Funds' Counterclaim as well as the Intervenors' initial pleading."

On November 28, 1990, this court affirmed the settlement agreement. City of

Chicago v. Korshak, 206 Ill. App. 3d 968, 565 N.E.2d 68 (1990).

On June 27, 1997, the General Assembly enacted P.A. 90-32, extending the
City's obligation to pay some of the costs of the annuitants' health benefits through
June 30, 2002.

In June 1998, arguing that no "permanent solution" had been reached, plaintiffs
filed a motion seeking to return the case to the active calendar, add or substitute
additional intervenors, file an amended complaint, and set a schedule for a resolution
of their claims on the merits. Additional annuitants, Olsen, Walsh, and Sweeney,
moved for leave to intervene as class members on July 24, 1998. On September 1,
1998, the trial court denied the plaintiffs' motion, denied the proposed intervenors
petition to intervene, and dismissed this case. The trial court held that with the
legislature's adoption of a "permanent solution" for annuitant health care coverage, the

4
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1989 consent decree had expired and the court lacked subject matter jurisdiction.

On appeal, the intervening plaintiffs and the proposed intervenors contend: (1)
that the circuit court erred in finding that it lacked subject matter jurisdiction to consider
plaintiff's claims; (2) that the 1997 amendments to the Pension Code unconstitutionally
impair vested contractual rights; (3) that the 1997 amendments to the Pension Code
were unconstitutional special legislation; and (4) that the circuit court abused its
discretion irj;denying the proposed intervenors leave to intervene in this case.
Discussion®

At issue in this case is whether the circuit court had subject matter jurisdiction to
address the plaintiffé‘ claims. Under the express terms of the consent decree, the
circq}i_jicourt's jurisdiction lasted until December 31, 1997. The agreement further
proy:iiged that the circuit court's jurisdiction could continue after January 1, 1998, if no
"permanent solution" to the annuitant health care problem had been reached. In
dismissing plaintiffs' claims, the circuit court held that it had no jurisdiction over those
claims because the General Assembly had achieved such a "permanent solution”
through P.A. 90-32. The parties disagree as to whether P.A. 90-32 amounted to a
"permanent solution" under the terms of the 1989 settlement agreement.

The Funds and the City argue that the intervening plaintiffs are bound by the
1997 settlement and the Funds' decision to treat the 1997 Amendménts to the Pension
Code as a "permanent solution." However, the intervening plaintiffs were made full

parties to this action when they were allowed to intervene. See Redmond v. Devine,
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152 11l. App. 3d 68, 504 N.E.2d 138 (1987)(holding that Intervenor is entitled to all the
rights of an original party). The settlement agreement reaffirmed the intervening
plaintiffs' position in the case by expressly providing that if a "permanent solution" is not
achieved by January 1, 1998, "the annuitants will be permitted to reargue the claims
which were asserted in the Funds' counterclaim as well as the intervenors' initial
pleading."

The sole issue before this court then, is whether the 1997 amendment to the
Pension Code was a "permanent solution" within the meaning of the settlement
agreement. We find that it was not.

The 1997 amendment by its very terms states that the City's responsibility to pay
for annuitant health benefits ends on June 30, 2002. Anything bounded in time cannot
possibly be considered permanent. Webster's defines permanent e;s "fasting
indefinitely." Webster's Il New Riverside Dictionary 509 (1996). The Supreme Court
has defined "permanent" as "a relationship of continuing or lasting nature, as

distinguished from temporary." Castillo v. Jackson, 149 lll. 2d 165, 180, 594 N.E.2d -

323 (1992), quoting, Holley v. Lavine, 553 F.2d 845, 850 (2™ Cir. 1977). A5 year plan

clearly does not last indefinitely.

in Castillo, the Supreme Court also recognized that "permanent” does not equal
"perpetual”, stating "a relationship may be permanent even though it is one that may be
dissolved eventually at the insistence either of the [State] or of the individual, in

accordance with law." Castillo, 149 Ill. 2d at 180. The Funds argue that the 1997
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Amendments fall within this definition because pursuant to the Amendments, the City
can discontinue or amend annuitants' health care benefits at any time, as long as they
act subject to and in accordance with the law. However, this ability to discontinue or

~ amend annuitant's health care benefits does not change the fact that the legislation
expires after 5 years. It simply does not create the continuing or lasting relationship
necessary to make it permanent.

We find that the 1997 Amendments to the Pension Code do not constitute a
"permanent solution” within the meaning of the settlement agreement. Therefore,
under the express terms of the settlement agreement, the intervening plaintiffs are
entitled to reargue the claims originally asserted in the Funds' counterclaims as well as
the Intervenors' initial pleading.

I Proposed - Intervenors

The proposed intervenors contend that the circuit court abused its discretion in
denying their petition for leave to intervene in this case. The proposed intervenors
sought to intervene as of right pursuant to section 5/2-408(a) of the Code of Civil
Procedure (735 ILCS 5/2-408(a) (West 1996)) because "representation by the existing
parties may be inadequate and the applicants may be bound by an Order and
Judgement in this action." The decision whether to grant a petition to intervene as of
right lies within the trial court's discretion, however, that discretion is limited to
determining timeliness of the petition, the inadequacy of the representation by existing

parties, and the sufficiency of interest of the potential intervenors. Joyce v. Explosives
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Technologies Int'l, 253 Ili. App. 3d 613, 625 N.E.2d 446 (1993). Once these

requirements are met, the party must be allowed to intervene.
A petitioner seeking to intervene may establish inadequate representation by the
existing parties by demonstrating that his interests are different from those of the

existing parties. Redmond v. Devine, 152 Ill. App. 3d 68, 504 N.E.2d 138 (1987). The

proposed intervenors have failed to demonstrate how their interests are any different
from the annuitants who have already intervened in this matter.

In Warbucks Inv. Ltd. Partnership v. Rosewell, 241 lll. App. 3d 814, 609 N.E.2d

832 (1993), the court noted "[a]lthough it is well settled that the intervention statute is
remedial and should be liberally construed (citation omitted), the petitioner is
nevertheless required to allege specific facts that demonstrate that he has a right to
intervene. Allegations that are conclusory in nature and merely recite statutory
language are insufficient to meet the requirements of section 2-408." 241 lil. App. 3d at
817. In the present case, the prospective intervenors allege no specific facts to
demonstrate their right to intervene. Their petition to intervene merely recites the Q "
statutory language in a conclusory fashion.

The proposed intervenors also make an argument based on section 2-804(a) of
the Code of Civil Procedure (735 ILCS 5/2-804(a) (West 1996). This argument,
however, has been waived. The proposed intervenors admit that they never raised this
argument below in their petition for leave to intervene. Arguments not raised in the trial

court are waived and may not be raised for the first time on appeal. E&E Hauling, Inc.
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v. Ryan, 306 lil. App. 3d 131, 713 N.E.2d 178 (1999).

We find that the proposed intervenors petition to intervene was properly denied.

Accordingly, for the reasons set forth above the judgment of the Circuit Court of
Cook County is affirmed in part and reversed in part, and the cause is remanded to the
Circuit Court.

Affirmed in part and Reversed in part, Cause Remanded.

HALL, J,, with HOFFMAN, P.J. and BARTH, J., concurring.
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IN THE CIRCUIT COURT OF COOQK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL W, UNDERWOOD, et al, )
Plaintiffs, ; _
v, ; 13 CH 17450
CITY OF CHICAGO, et al., ;
Defendants, ))

MEMORANDUM AND ORDER

Plaintiff Michael W Underwood and 349 other named Plaintiffs, ag participants in the
Annuity & Benefit Funds covering the City of Chicago’s employees, have filed an Amended
Class Action Complaint seeking declaratory and other relief regarding their contention that they
are entitled to lifetime subsidized health care.

They have all filed Motions to Dismiss the Amended Class Action Complaint pursuant to
735 ILCS 5/2-619.1,

L_Backsround
A. The Creation of the Funds

In order to administer and cawy out the provisions of the liinojs Pension Code (“Pension
Code™), the General Assembly created four pension finds covering employees of the City of
Chicago (“the City™):

(1) the Laborers’ & Retirement Board Employees Annuity & Benefit Fund (“Laborers™);
(2) the Firemen’s Annuity and Benefjt Fund (“Fire™);

(3) the Municipal Employees’ Annuity and Benefit Fund (“Municipal”); and

(4) the Policemen’s Annuity and Benefit Fund (“Police™),

(Am. Compl. 11 7-18). The Funds’ obligations to their annuitants under the Pension Code are
actually financed by the taxpayers of the City through a tax levy.!

'401LCS 5/5-168; 40 ILCS 5/6-165; 40 ILCS 5/8-173; 40 ILCS 5/11-169.
. |




The Pension Code was amended from time to time, as new collective bargaining
agreements were negotiated,

A discussion of the saljent provisions of the amendments which are relevant to the
disposition of these Motions to Dismiss follows, '

B. The 1983 and ; 985 Amendments to the Pension Code

In 1983, the General Assembly amended the Pension Code to require the Fire and Police
Funds to contract with one or more insurance carriers to provide group health care coverage for
their retirees. *

The 1983 amendments also provided that the boards of the Fire and Police Funds were 10
subsidize annujtants’ monthly insurance premiums by contributing up te §55 per month for
annuitants who were not qualified for Medicare and $21 per month for Medicare-qualified
annuitants through payments to the City.?

Municipal Funds to pay up to $25 per month of the annujtant’s monthly premiums.® If monthly
premiums for a chosen plan exceeded the maximum subsidized amount, the annuitant could elect
to have the additional cost deducted from the annujtant’s monthly benefit.’ Ifthe annuitant did
not so elect, coverage would terminate.’ While the 1985 amendment did not specify that the
premiums would be funded by the City’s tax levy, the Pension Code specifies that the City’s tax
levy finances all of the Funds’ financial obligations under the Pension Code.®

The 1985 amendments also directed the Funds to approve a group health insurance plan
for the annuitants,’

The 1985 amendments further provided that the healthcare plans were not to be construed
as pension or refirement benefits under Article X111, § 5 of the 1970 Ilinois Constitution, '°

* Am. Compl. 127: see also, 40 [LCS 5/5-167.5; 40 ILCS 5/6-164,2 (added by P.A. 82-1044, §1, eff. Jan. 12, 1983),

* (Am. Compl. §33; see also, 40 [LCS 515-167.5; 40 ILCS 5/6:164.2),

‘Am, Compl. 1126, 31, 33: see also, 40 ILCS 5/5-167.5 40 ILCS 5/6-164.2, :
*Am. Compl. 136; see alsg, 40 TLCS 5/5-164.1 (added by P A. 84-23, §1, eff. July 18, 1985); 40 ILCS 5/1 1-160.1
E(':alddcd by P.A. 84-159, §1. eff, Aug. 16, 1985),

I,
Id,

: 40 1LCS 5/8-173; 40 ILCS 5/11-169,

"1d,

lﬂ&




C. The Korshak Litigation, and the 1989, 1997 and 2003 Amendements to the Illinois
Pension Code ‘

In 1987, the City notified the Funds that it intended to terminate rctifee health care by the
beginning of 1988, '

The City soon thereafter filed suit in the Chancery Division of the Circuit Court of Cook
County, City of Chicago v. Korsh , 87 CH 10134, seeking a declaration that it had no
obligation to provide healthcare to retirces (“the Korshak litigation). (Am, Compl. 989). In
response, the Funds filed counterclaims seeking 1o compel the City to continue healthcare
coverage for the Funds’ retirees, (Am. Compl. at T™93-94).

Employees who retired on or before December 31, 1987 were allowed to intervene as a
group. This group was certified as the “the Korshak sub-class.” (Id, at 192). -

Employees who retired after December 31, 1987, but before August 23, 1989, were
permitted to intervene as a group, which was certified as the “Window sub-class,” (1d.),

In 1988, the parties entered into a settlement agreement. This agreement was
subsequently codified by 1989 amendments to the Pension Code. (Am. Compl. §195-96). The
amendments increased the amounts the Funds were required to contribute monthly for the health
care of their annujtants {up to $65 for non-Medicare eligible annuitants and up to $35 for
Medicare eligible annuitants); required the City to pay 50 percent of the cost of the annuijtants'
health care coverage through 1997; and made the annuitants responsible for paying the
remaining portion of their premjums."”

The 1989 amendments specifically stated that the obligations set forth expired on
December 31, 1997, 12

Additionally, these amendments stated that the health care plans were not to be construed
as retirement benefits under Article X101, § 5 of the 1970 Iltinois Constitutiop.?

In June 1997, prior to the expiration of original settlement period, the parties entered into
2 new scitlement agreement which extended the settlement period unti] June 20,2002. (Am.
Compl. 11). This new agreement was also codified by amendments to the Pension Code, '

The 1997 amendments increased the Funds® monthly contribution (up to $75 for non-
Medicarc eligible annuitants and up to $45 for Medicare eligible annuitants) and again required

" 40 1LCS 57167.5(d); 40 ILCS 3/6-164.2(d); 40 ILCS 5/8-164.1(d); 40 ILCS 5/11-160.] (d)(as amended by P.A,
86273, §1, eff. Aug. 23, 1989), -
12

id.
13 '@ .
" 40 ILCS 5/167.5(d); 40 TLCS 3/6-164.2(d); 40 ILCS 5/8-164.1(d); 40 ILCS 5/11-160 | (d)(as amended by P.A,
90-32, §5, eff, Iune 27, 1997).




the City to pay 50% of the costs of the annuitants’ health care coverage.”’ The amendments
stated that the obligations set forth would terminate o June 30, 2002,

~ The amendments again provided that the health care plans were not 10 be construed ag
Tetirement benefits under Article X11], § 5 ofthe 1970 [Ilinois Constitution, '¢

In April 2003, the parties entered into yet another settlement agreement extending the
settlement period unti} June 30, 2013 and, again, the Pensjon Code was amended to codify the
terms of the settlement. !’ '

Under the 2003 amendments, the City was to Pay at least 55% of the health care costs of
annuitants who retired before June 30, 2005." For annuitants retiring after that date, the City
was to pay between 40-50% of the health care costs.!? The City was not to pay any costs for
annuitants with less than [0 years of service. 2 Between July 1,2003 and July 1, 2008, the Funds
contributed $85 for each annuitant who was not qualified for Medicare and $55 for each
annuitant who was qualified for Medicare. After July 1, 2008, the Funds paid an additional $10
per month for all anguitants !

As with the previous amendments, the 2003 amendmments stated that the health care plans
Were not to be construed as retirement benefits under Article X111, § 5 of the 1970 Illinois -
Constitution,?

The 2003 settlement agreement also provided for the creation of the Retiree Healthcare
Benefits Commission ("RHBC™), (Plaintiffs® Response, Ex. 13 at 9). The 2003 settlement
agreement provided that before July 1, 2013, the RHBG would make recommendations
concerning the state of retires healtl) care benefits, their related cost trends, and issues affecting
any retiree healthcare benefits offered after July 1, 2013, (Id. at 10).

D. 2013: The RHBC Report and the City’s Decision to Phase-Out Health Care
Support

On January 11, 2013, the RHBC issued jts report. (City’s MTD at Ex, B). The report
concluded that continuing the existing financial arrangement was not viable given the City’s
financial circumstances, industry trends and market conditions. 1d.).

Foilowing the RHBC's report, the City decided to gradvally reduce and ultimately end its
contributions toward the health care of retirees, other than those who retired before August 23,
1989, ¢.g., the Korshak and Window subclasges, (Am. Compl. 198).

By

Id.
" Am. Compl. 197; 40 ILCS 5/5-167.5(b; 40 ILCS 5/164.2(bY; 40 ILCS 5/8-164. I(b), 40 ILCS 3/1 1-160.1(b) (a3
ﬁ‘mended by P.A. 93-42, §5, eff, July 1, 2003),

Id.
19 Id,
ZDE‘
H1d.
2 E




lifetimes of the annuitants retiring prior to August 23, 1989, (Id.). Forall annuitants retiring
after August 23, 1989, the City stated its jntent to modify benefits and to ultimately phase-out its
healthcare subsidies and plans by the beginning of 2017. dd.).

E. Proceedings in this Case

In July 2013, Plaintiffs filed a motion before this court secking to revive the Korshak
action. That motion was denjed because the Korshak action had been dismissed with prejudice
in 2003,

On July 23, 2013, Plaintiffs filed this new action against the City and the trustees of the
Funds. The case was remaved to federal court on August 9, 2013.

Before the faderal district court, Plaintiffs filed their Amended Complaint which
identified four putative sub-classes of plaintiffs: )

1) The Korshak sub-class (those retiring prior to December 31,1987)

2) The Window sub-class (those retiring between January 1, 1988 and Augyst 23, 1989)
3) Any participant who contributed to any of the four Funds before the August 23, 1989
amendments to the Pension Code (“Sub-Class 3*)

4) Any person who was hired after August 23, 1989 (“Sub-Class 4)

(Am. Compl. 17).

Count | of the Amended Complaint seeks a declaration that any reduction in Plaintiffs’
healthcare benefits would violate Article XIII, §5 of the 1970 Nlinojs Constitution.

Count II of the Amended Complaint alleges that a reduction in benefits from the benefits
in effect from October 1, 1987 to August 23, 1989 constitutes a breach of contract,

Count III asserts that Defendants are estopped from changing or terminating the annuitant
coverage to a level below the highest level of benefit during an annuitant’s participation in group
healthcare benefits.

Counts IV and V asserted claims under federal law,

The City filed a motion to dismiss before the federal district court. The district court
granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district
court’s order was vacated and the state law claims remanded to this court for decision. As only
the state taw claims were remanded, only Counts I, IT and IT] are currently pending before this
court.




I1. Motions to Dismiss

The City and the Funds have filed motions to dismiss Counts I, I and IT of the Amended
Complaint pursuant to 735 ILCS 5/2-619.1.

A §2-615 motion to dismiss “challenges the legal sufficiency of the complaint.” Chicago
City Dav School v, Wade, 297 T1J, App. 3d 465, 469 (1* Dijst, 1998). The relevant inquiry is
whether sufficient facts are contained in the pleadings which, if proved, would entitle a plaintiff
torelief. Id. “Such a motiog does not raise affirmative factual defenses but alleges only defects
on the face of the complaint.” Id. “A seetion 2-615 motion admits as true all well-pleaded facts
and reasonable inferences that can be drawn from those facts, but not conclusions of law or
conclusions of fact unsupported by allegations of specific facts.” Talbert v. Home Savin s of
America, 265 11, App. 3d 376, 37980 (1°' Dist, 1994). A section 2-615 motion will not be
granted “unless it is clearly apparent that no set of facts can be proved that would entitle the

plaintiff to recovery.” Bajrd & Wamer Res, Sales, Inc. v. Mazzone, 384 111 App. 3d 586, 590
(1* Dist. 2008).

A §2-619 motion to dismiss “admits the legal sufficiency of the complaint and affirms ajl
well-pled facts and their reasonable inferences, but raises defects or other matters ejther internal
or external from the complaint that would defeat the cause of action,” Cohen v. Compact Powers
Sys.. LLC, 382 1L App. 3d 104, 107 (1* Dist. 2008). A dismissal under §2-619 permits “the
disposal of issues of law or easily proved facts catly in the litigation process.” Id. Section 2-
619(a)(9) autherizes dismissal where “the claim asserted against defendant is barred by other
affirmative matter avoiding the legal effect of or defeating the claim.” 735 ILCS 5/2-619(a)(9).

A. Judge Albert Green’s Rulings in the Korshak Litigation

During the Korshak litigation, the trial Judge, Judge Albert Green, denied the City’s
motion to dismiss the Funds’ counterclaim. Now, in the present litigation, Plajntiffs initially
contend that Judge Albert Green’s order denying the City’s motion to dismiss in the Korshak
litigation disposes of virtually all of the bases for dismissal raised by City and Funds’ current
Motion to Dismiss. Plaintiffs are incorrect,

undisturbed by the appellate court become the [aw of the case, Ericksen v. Rush-Pre b erian-St.
Luke's Medical Crr., 289 III. App. 3d 159, 168 (1* Dist, 1997). A denial of 2 motion {o distniss
is not a fipal and appealable order. :




B. Capacity to Be Sued

The trustees of Fire and Municipal Funds contend that dismissa] s proper since they do
not have the capacity to be sued.

The court finds this argument to be wholly unconvincing given the existence of the
Korshak litigation and the Funds® active participation in it, The trustees of the Fire and
Municipal Funds were defendants in that suit, filed counterclaims in that suit, and were parties to
the settlement agreements in that suit. T hey have now waived any right ta claim that they lack
the capacity to be sued. Awrora Bank FS v. Perry, 2015 IL App (3d) 130673 (lack of standing

Aurora Bank FSB v, Perry
to be sued can be waived); People ex rel, llinois State Dental Soc. v. Vinei, 3511l App. 3d

474 (1" Dist. 1976)(same),

C. Statute of Limitations

agreements entered into during the course of the Korshak litigation reserved Plaintiffs’ rights to
assert the claims raised in the Amended Complaint. Plaintiffs are correct,

The 1989 settlement agreement provided that if the parties failed to teach a permanent
resolution of their dispute by December 3 1, 1997, the parties would be restored to the same legal
status which existed as of October 19, 1997. (Response at Ex. 10). The 1989 settlement
agreement further provided that the court’s Jurisdiction would continue after J anuary 1998 if no
permanent solution was reached, (Id.). And, the 2003 settlement agreement expressly provided
that after its expiration the class members would retain any right they then had “to assert any
claims with regard to the provision of annuitant healthcare benefits” other than claims arising
under the prior settlement agreements or amendments to the Pension Code.

The court finds that the 1989 and 2003 settlement agreements defeat any statute of
limitations claims.

. Moreover, “a statute of limitation begins to run when the party to be barred has the right
to invoke the aid of the court to enforce his remedy.” Sundance Homes v. County of Du Pa e,
195 10, 2d 257, 266 (2001). “Stated another way, a limitation period begins ‘when facts exist
which authorize one party to maintain an action against another,'” Id., quoting, Davis v. Munie,
235 111. 620, 622 (1908); Bank of Ravenswood v. City of Chigago, 307 Il App. 3d 161, 167
(1999). This action was triggered by the City’s letter of May 15, 2013 informing the Funds®
anguitants of the City’s plan to modify and ultimately phase-out its healthcare subsidies and
annuities by 2017. Arguably, the statute of limitatjons did not begin to run until May 15, 2013.

D. Motion to Dismiss Count (§2-615)

Count I of the Amended Complaint sceks a declaration that any reduction in Plaintiffs’
healtheare benefits would violate Article XIII, §5 of the 1970 Ilinois Constitution,



The City and the Funds argue that Count I should be dismissed with prejudice because a
reduction in the annujtants? healthcare benefits does not constitate a violation of §5, Art. XIIl of
the Iltinois Constitution of 1970.

Article XL, §5 of the linois Constitution of 1670 (“the Pension Clause™) provides that:

Membcrship in any pension or reticement system of the State, any umit of Jocal
government or school district, or any agency or instrumentality thereof, shall be an
enforceable contractual relationship, the benefits of which shall not be diminished or
impaired. ' '

Itl. Const. 1970, art, XIIL, §5.
1. Kanerva v. Weems

Plaintiffs contend that Kay erva v, Weems, 2014 1L 115 811, definitively establishes that
Plaintiffs’ healthcare benefits cannot be reduced.

In Kanerva, the Plaintiffs in four consolidated cases fijed suit challenging the validity of
Public Act 97-695 which amended §10 of the State Employees Group Insurance Act of 1971 by

Our supreme court identified the central issue of Kanerva as “whether the pension
protection clause applies to an lllinois public employer’s obligation to contribute to the cost of
health care bepefits for employees covered by one of the State retirernent systems.” Id. at 735.

benefits, Id. at 39, Ej gibility for all these benefits, including healthcare, is conditioned on, and
flows directly from, membership in a public pension System. Id. at 140. Therefore, subsidized
healthcare must be considered a benefit of membership in a pension or retirement system
protected by the Pension Clause. Id. ‘

Qur supreme court found that although it js true that healthcare costs and benefits are
governed by a different set of calculations than retirement annuities, this fact is legally irrelevant,
Id, at 54. If a benefit is derived from membership in a public pension system, it is protected

Finally, out supreme court reiterated the fundamental principle that “[ulnder settled
Iinois law, where there is any question as to legislative intent and the clarity of the language of
a pension statute, it must be liberally construed in favor of the rights of the pensioner, This rufe
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of construction applies with equal force to our interpretation of the pension protection provisions
set forth in article XIJ1, section 5. Id. at q5s5.

2. Application of Kanerva v. Weems

Kanerva is clear that healthcare benefits are covered by the Pension Clause and,
therefore, cannot be diminished or impaired. The question is whether the healtheare benefits of
Plaintiffs and the putative class members will be diminished or Impaired by the City’s plan to
gradually phase out hrealthcare coverage for annuitants retiring on or after August 23, 1989

a. Whether the Legislature Could Validly Disclaim the Pension
Clause’s Application to the 1985, 1989, 1997 and 2003 Amendments ¢o
the Pension Code

Under Kanerva, healthcare benefits are covered by the Pension Clanse. The amendments’
language to the contrary is not enforceable. The General Assembly cannot etase the
constitutional rights of the annuitants by statute,

b. Whether Kanerva Applics to the Funds

At oral argument, the Funds asserted that Kanerva applies only to public employers and,
therefore, has no application to the Funds. Itis true that the Funds are not public employers. It
is also true that the Kanerva court framed the central issue as “whether the pension protection
clause applies to an [llinojs public employer’s obligation to contribute to the cost of health care
benefits for employees covered by one of the state retirement Systems.” Kanerva, 2014 JL
115811 at 135. That being said, however, it does not follow under the circumstances of this case
that Kanerva has no application to the Funds.

The Pension Clause protects, “[mjembership in any pension or retitement system of the
State, any unit of local govermnment or school district, or any agency or instrumentality thereof.”
Il. Const. 1970, art. XIII, §5 (emphasis added).

Under Kanerva, healthcare benefits fal| within the scope of the Pension Clause. Nothing
in the language of the Pension Clause limits its scope to benefits provided directly by public
employers. ‘

The lllinois Pension Code provided for the creation of the Funds, by the city council, for
the specific purpose of establishing, funding and administering pension fands for the City’s
employees. E.g, 40 ILCS 5/5-101; 40 ILCS 5/6-101; 40 ILCS 5/8-101; 40 ILCS 5/11-101.
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Accordingly, in a very real and practical sense, the Pension Code designed a scheme by which
the Funds were created as an instrumentality of the City. Since the Pension Clause protects the
benefits of membership in the retirement system of any “unit of Jocal government” or “any
agency or instrumenta]ity, thereof,” [1l. Copst. 1970, art. X111, §5, Kanerva applies to the Funds.

¢. The 1983 and 1985 Amendments: No Time Limitations

The 1983 amendments obligated the Fite and Police F unds to contract for group health
care coverage for their annuitants and to subsidize the monthly premiums for their annuitants.

The 1985 amendments obligated the Municipal and Laborers Funds to approve & group
health insurance plan and subsidize monthly premiums for their anaitanis by making payments
to the organization underwriting the group plan.

The 1983 and 1985 amendments did not set forth apy termination date for the Funds®
obligations. While the 1983 amendments provided that the group healthcare contracts made by
the Firemen and Police Funds could not extend beyond two fiscal years, this limitation was not a
time-limitation on the Funds’ obligation to provide group health care to their annujtants, This

The 1983 and 1985 amendments were in effect when the Korshak sub-class, the Window
sub-class and Sub-Class 3 entered into the Funds’ retirement systems. There does not appear to
be any dispute between the parties that the 1983 and {985 amendments apply to these sub-
classes. The court notes that in its May 15,2013 letter, (Am. Compl. Ex.2), the City stated that jt
would continue to provide a healthcare Plan with a continued contribution from the City for the
lifetime of the annuitants who retired prior to August 23, 1989. The City again reiterated this
assertion in its Memorandum in support of its Motion to Dismiss.

Therefore, Count I cleatly states a cause of action for declaratory relief as to the City’s
and Funds’ obligations under the 1983 and 1985 amendments. E.g, Alderman Drugs. Inec. v.
etropolitan Life Ins, Co,, 79 IIL. App. 3d 799, 803 (1" Dist. 1979)(A complaint that alleges
sufficient facts to show an actug] controversy between the parties and prays for a declaration of
rights states a cause of action.),

The exact nature of thoge obligations, however, is not properly decided on a §2-615
motion to dismiss.

d. The Effect of the Time Limitations of the 1989, 1997 and 2003
Amendments

Unlike the 1983 and 1985 amendments, the amendments to the Pension Code which
codified the settlement agreements in Korshak wete all time-limited. The 1989, 1997 and 2003
amendments did not provide that the healthcare benefits set forth therein were for the lifetime of
the annuitants. Rather, these amendments were clear that the obligations set forth expired with
the settlement agreements the amendments codified.
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Plaintiffs contend that there is an argumnent that the rates set forth in the 1989, 1997 and
2003 amendments cannot be diminished or impaired. Plaintiffs, however, fail to develop this
argument. Furthermore, the court disagrees that such an argument s valid.

The Pension Clause is clear that benefits, once given, cannot be impaired or diminished.
The Pension Clause, however, does not by itself confer benefits. The nature and extent of any
health benefits to be conferred is the subject of the legislative power. In this case, the 1989,
1997 and 2003 amendments to the Illinois Pension Code were time-Jimited at creation, and for
good reason. They were enacted solely to codify the time-limited settlement agreements between
the parties. By their express terms, these amendments specifically did nof provide the annuitants
with “lifetime” or “permanent” healthcare benefits. Since any obligations under these
amendments expired by the specific terms of those amendments, there is nothing to diminish or

‘impair.

Plaintiffs cite to In re Pension Refoimn Litigation (Heaton v, Quinn), 2015 [L 118585, to
nt of pension benefits.

argue that the General Assembly cannot impose a time limit on a gra

Heaton, however, nowhere addresses whether the General Assembly can enact pension statutes
with time limitations. Indeed, the General Assembly generally has the right to impose
conditions, including time limitations, on statutorily created rights. E.g., In re Petition for
Detachment of Land from Morrison Co unity Hosp., 318 I1l. App. 3d 922, 930 (3d Dist,

2000); Kaufman, Litwin and Feinstein v. Edgar, 301 111, App. 3d 826, 831 (1¥ Dist. 1988).

The Pension Clause protects only benefits that have astually been granted. It does not

Serve to magically create a right to receive benefits not specifically granted.

Therefore, Count I fails to state a cause of action for declaratory relief as to the City’s and
Funds’ obligations under the 1989, 1997 and 2003 amendments to the Lllinais Pension Code.

E. Motion to Dismiss Count IT (§2-615 and §2-619)

Count I asserts a common law breach of contract claim against the City based on a
contractual right the Plaintiffs and the putative class members have alleged they have under the
Pension Clause “to the fixed-for-life subsidized healtheare premiums in effect on their retirement
date.” (Am, Compl. ]116).

Count 1T also alleges that, independent of the Pension Clause, “Plaintiffs and the pre-
August, 23, 1989 retirement or hire date putative class members have a contractual 1 ght to the
Plan in effect during the period of October 1, 1987 to Augnst 23, 1989, at the $55/$21 fixed-rate-
for-life healthcare premiums, subsidized by their respective Funds . . . without reduction.” (Id. at

117).
Plaintiffs allege that the City “has breached its contractual obligation by unilaterally

requiring the plaintiffs and [putative] class members to pay increased healthcare premjums.” (Id.
at 1119).
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1. Statute of Frauds

Ilinois law is clear that any “lifetime™ contract must be in writing or the contract is

barred by the Statute of F rauds. Mclnerey v. Charter Golf, Inc., 176 I1. 2d 482 (1997).

Plaintiffs argue that De]l v, Streator, 193 Ij. App. 3d 810 (3d Dist. 1990), provides
otherwise, but that case did not address a Statute of Frauds defense. Plaintiffs further contend
that written contracts do exist, But, as discussed below, the Amended Complaint fails to allege
sufficient facts to establish the existence of such written contracts.

2. Section 2-615

“In order to state a cause of action for breach of contract, a plaintiff must allege (1) an
offer and acceptance; (2) consideration; (3) definite and certain terms of the contract; (4)
plaintiff's performance of a]| required contractual conditions; (5) defendant's breach of the terms
of the contract; and (6) damage resulting from the breach,” Weis v. State Farm Mut. Auto. Ins.
Co., 333 11l. App. 3d 402, 407 (2d Dist. 2002). :

lilinois is a fact-pleading jurisdiction. Simpkin v, Csx Transp., 2012 IL 1 10662, §26.
“A plaintiff may not rely on conclusions of law or fact unsupported by specific factual
allegations.” Id. ‘

. Count I fails to allege specific facts showing the existence of any written contracts
between Plaintiffs, the City, or the Funds. While Plaintiffs attempt to cure thig deficiency in
their Response, this court can only consider those facts actually pled in the Amended Complaint.

During oral argument, Plaintiffs argued at length that the City’s handbook constituted a

contract for lifetime healthcare, and that a “threc-way™ contract to provide lifetime healthoare
somehow existed between the City, the Funds, and the annuitants. But, regardless of Plaintiffs’

handbook is the contract at issue or contain any allegations regarding any supposed “three-way”
contract. Furthermore, Plaintiffs failed to aftach the handbook to the Amended Complaint. as
requived by 735 ILCS 5/2-606.

The court further notes that Count JJ does not allege any breach of contract by the Funds.
While their Response makes it clear that Plaintiffs beljeve they have a breach of contract clatm
against the Funds, Count I only alleges a purported breach by the City and only seeks relief

from the City.
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Count II is dismissed, without prejudice, pursuant to §2-615 for failuze to state a claim
for breach of a written contract against either the City or the Funds,

¥. Motion to Dismiss Count II (§2-61 5)

Count IIT asserts that Defendants are, as a matter of common law, estopped from
changing or terminating the annuitant coverage lo a level below the highest level of benefit
during an annuitant's participation in group healtheare benefits, Though Count III fails to allege
whether Plaintiffs are asserting a claim for promissory or equitable estoppel, Plaintiff's Response
confirms that they are asserting a claim for equitable estoppel,

The elements of equitable estoppel are: (1) words or conduct amounting to a
misrepresentation or concealment of material facts on the part of the party allegedly estopped;
(2) knowledge by the party allegedly estopped at the time the representations were made that the
representations were untrue; (3) lack of knowledge by the party asserting estoppel at the time the
representations were made and at the time they were acted upon that the representations were
untrue; (4) the party allegedly estopped must intend or reasonably expect the representations to
be acted upon; (5) good faith reliance on the representations by the party asserting estoppel to its
detriment; and (6) prejudice to the party asserting estoppel if the party allegedly estopped is

petmitted to deny the truth of the representations.” Williams & Montgomery, Ltd. v. Stellato,

195 11L. App. 3d 544, 552 (1 Dist. 1990),

Nlinois courts do not favor applying equitable estoppel against public bodies and will do
50 only to prevent fraud or injustice. Morgan Place v. City of Chicago, 2012 IL App (1st)
091240, 133, In order to apply equitable estoppel against a public body, there must be an
affirmative act by the public body itself (i.e. legislation) or an act by an official with the express
authority to bind the public body. Patrick Enpi eering, Inc. v. City of Naperville, 2012 IL
113148, 739. Furthermore, for reliance on an officer’s actions to be detrimental and reasonable,
the party claiming estoppel must have substantially changed his or her position based on the
affirmative act of the public body’s officials, and upon his or her own inquiry into the official’s
authority. Id.

Count 11) alleges that the City and the Funds “are estopped by their own conduct from
changing or terminating the annuitant coverage to a level below the highest level of benefit
duriug a participant’s participation in the group healthcare benefits” and that the City “is
estopped from changing or terminating the coverage for class period retirees without affording
the Funds a reasonable time in which to obtain alternative coverage from another carrier.” (Am.
Compi. §121-122). Count 11, however, fails to set forth any specific facts supporting the
application of equitable estoppel.

Plaintiffs allege that between 1984 and 1987, the City held a series of “Pre-Retirement”
seminars at which unjdentified City officials informed the attendees that they would be able to
participate in the City’s health plan for lifc with no cost for their own coverage. (Id, at 146-47),
This allegation does not show an affirmative act by a City official with express authority to bind
the City. Furthermore, Plaintiffs have fajled to allege that they undertook any inquiry into the
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unidentified City officials’ actual authority to bind the City. Without such factual allegations,
Count ITT does not state a claim against the City, -

Count III is even more deficient in factual support as to the Funds. The Amended
Complaint does not contain a single allegation of any affirmative act by any of the Funds, much
less an affirmative act by an official with the express authority to bind the Funds,

At oral argument, Plaintiffs’ counse] asserted that the City representatives at the “Pre.

Retirement” seminars had “apparent authority” to bind the City. “Apparent autliority,” however,
is not a basis for equitable estoppel against a public body:

Because apparent authority is not actual, but only ostensibie, an apparent agent may make
representations the specifics of which the principal is unaware, and still bind the
principal. “If the unauthorized acts of a governmental employee are allowed to bind
a municipality *** the municipality would remain helpless to correct errors’ (City
of Chicago v. Unit One Corp., 218 111 App. 3d 242, 246, 578 N.E.2d 194, 161 I1L. Dec.
67 (1991)) or, worse, to escape the financial cffects of frauds and thefts by unscrupulous
public servants (D.S.4. Finance Corp., 345 11 App. 3d at 563). Thus, we have required,
“anyone dealirig with 2 governmental body takes the risk of having accurately
ascertained that he who purports to act for it stays within the bounds of his
authority, and *** this is so even though the agent himself may have been unaware
of the limitations on his authority.’

Patrick Engineering, 2012 IL. 113148, 136 (erphasis added).

Count IIT is dismissed, without prejudice, for failure to state a claim.

IIX. Conclusion

Count ] states a cause of action for declaratory relief as to the City's and Funds’
obligations under the 1983 and 1985 amendments, but fails to state a cause of action for
declaratocy relief as to the City’s and Funds® obligations under the 1989, 1997 and 2003
amendments to the 1llinois Pension Code.

Count I] is dismissed, without prejudice, pursuant to §2-615 for failure to statc a claim
for breach of a written contract against either the City or the Funds.

Count 111 is dismissed, without prejudice, for failure to state a claim for breach of
contract under a theory of common Jaw equitable estoppel.

Plaintiffs are given leave to amend Counts IT and 111,
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The status date of December 1'1, 2015 at 9:30 a.m. stands.

Enter; N la 1 IS

Judge Neil H.

ENTE
Judge Nell H, Cthn-ZﬂZl

DEC u3 2018

DOROTHY BR

LRt R e

BEPUYT GLER
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

MICHAEL W. UNDERWOOD, et al., )
Plaintiffs, ;

v. ; 13 CH 17450
CITY OF CHICAGO, et al,, i

Defendants. )

MEMORANDUM AND ORDER

Defendant City of Chicago has filed a Motion for Clarification or, altematively, for
Reconsideration of this court’s December 3, 2015 Memorandum and Order as to Count I.

The Trustees of the Firemen’s Annuity and Benefit Fund of the City of Chicago and the
Trustees of the Municipal Employees’ Annuity and Benefit Fund of the City of Chicago have
filed a Motion for Clarification or alternatively, for Reconsideration of this court’s December 3,
2015 Memorandum and Order as to Count L.

1. Back rbund
A. The Creation of the Funds

In order to administer and carry out the provisions of the Illinois Pension Code, the
General Assembly created four pensmn funds covering employees of the City of Chicago (“the
Clty”)

(1) the Laborers’ & Retirement Board Employees Annuity & Benefit Fund (*Laborers™);
(2) the Firemnen’s Annuity and Benefit Fuod (**Fire™);

(3) the Municipal Employees’ Annuity and Benefit Fund (“Municipal”); and

(4) the Polmcrnen s Annuity and Benefit Fund (*Police™).

{Am. Compl 1917-18). The Funds obligations to its annujtants are financed through a tax levy
by the City.'

B. The 7983 and 1985 Amendments o the Pension Code

In 1983, the General Asscmbly amended the Pensmn Code to require the Fire and Police
Funds to contract with one or more insurance carriers to provide group health care coverage for
their retirees, 2

' 40 ILCS 5/5-168; 40 ILCS 5/6-165; 40 JLCS 5/8-173; 40 ILCS 5/11-169,
2 Am. Compl. 127; seg also, 40 ILCS 5/5-167.5; 40 ILCS 5/6-164.2 (added by P,A, 82-1044, §1, eff. Jan. 12, 1983).
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_ The 1983 amendments also provided that the boards of the Fire and Police Funds were to
subsidize annuitants’ monthly insurance premiums by contributing up to $55 per month for
annnitants who were not qualified for Mcdxcarc and $21 per month for Medicare-qualified
annuitants through payments to the City.?

The 1983 amendments further stated that the basic monthly premium for each-annuitant
would be contributed by the City from the tax levy used to finance the Funds. If monthly
premiums for a chosen plan excecded the maximum qubs1d17ed amount, the additional cost was
to be deducted from the annuitant’s monthly benefit.*

In 1985, the General Assembly amended the Pension Code to require the Laborers and
Municipal Pension Funds to pay up to $25 per month of the anpuitant’s monthly premiums.® If
monthly premiums for a chosen plan exceeded the maximum subsidized amount, the annultant
could elect to have the additional cost deducted from the aunuitant’s monthly benefit.® If the
annuitant did not so elect, coverage would terminate.” While the 1985 amendment did not
specify that the premiums would be funded by the City’s tax levy, the Illincis Pension Code
specifies that thc tax levy finances all of the Funds* financial obligations under the Illinois
Pension Code.®

The 1985 amendments also directed the Funds to approve a group health insurance plan
for the annuitants.” The 1985 arnendments further provided that the healthcare plans were not to
be construed as pension or retirement benefits under Article XITJ, § 5 of the 1970 Hlinois
Constitation,!?

C. The Korshak Litigation

In 1987, the City notified the Pension Funds that it intended to terminate retiree health
care by the beginning of 1988, (Am. Compl. 89). The City filed suit, City of Chicago v,
Korshak, 87 CH 10134, (“the Korshak Litigation”), seeking a declaration that it had no
obligation to provide healthcare to retirees. Thc Funds filed counterclaims seeking to compel the
City to continue healthcare coverage for the Funds annuitants. (Id. at Y§93-94).

A group of retirees who retired on or befofé December 31, 1987 were allowed to
intervene and certified as the “the Korshak sub-class.” (Id. at 192). '

* (Am, Compl. 133; see alsq, 40 ILCS 5/5-167.5; 40 ILCS 5/6-) 64.2).
4Am Compl. 1126, 31, 33; see also, 40 TLCS 5/5-167.5; 40 ILCS 5/6-164.2.
5 Am. Compl. {36; seg also, 40 YLCS 5/5-164.1 (added by P.A, 84-23, §1, off. July 18, 1985); 40 ILCS 5/11-160.1
(added by P.A. 84-159, §1, eff, Aug, 16, 1985).
°Id.
711- .
“40 TLCS 5/8-173; 40 JLCS 5/11-169. (
Id ,
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A second group of employees who retived after December 31, 1987, but before August
23, 1989, was certified as the “Window sub-class,”

In 1988, the parties entered into a settlement agreement which was subsequently codified
by 1989 amendments to the Pension Code. (Am. Compl. 995-96). The amendments increascd
the amounts the Funds were required to contribute monthly for the healtli care of their annuilants
(up to §65 for non-Medicare eligible annuitants and up to $35 for Medijcare eligible annnitants);
required the City to pay 50 percent of the cost of the annuitants' health care coverage through
1997; and made the annuitants responsible for paying the remaining portion of their premiwmns.'!

The 1989 amendments specifically stated that the obligations set forth expired on
December 31, 1997.'% Additionally, these amendments stated that the health care plags were not
to be constrited as retirement benefits under Article XIII, § 5 of the 1970 Nlinois Constitution.™

In June 1997, prior to the expiration of oﬁginal settlement period, the parties entered into
_anew settlement agreement extending the settlement period until June 20, 2002, (Am Compl.
f11). This new agreement was also codified by amendments to the Pension Code."

The 1997 amendments increased the Funds’ monthly contribution (up to $75 for non-
Medicare cligible annuitants and up to $45 for Medicare eligible annuitants) and again required
the City to pay 50% of the costs of the annuitants’ health care coverage.'”” The amendments
stated that the obligations set forth would terminate on June 30, 2002, The amendments again
provided that the health care plans were not to be construed as retirement benefits under Article
XIII, § 5 of the 1970 Illinois Consututmn

In April 2003, the parties entered into yet another settlement agreement extending the
settlement penod until June 30, 2013, and again, the Pension Code was amended to codify the
settflement.

Under the 2003 amendments, the Clty was to pay at lcast 55% of thc health ¢are costs of
annuitants who retired before June 30, 2005."* For annmtants retiring after that date, the City
was to pay betwcen 40-50% of the heaith care costs.'” The City was not to pay any cosis for -
annuitants with less than 10 years of service.™ Between July 1, 2003 and July 1, 2008, the Funds
contributed $85 for each annuitant who was not qualified for Mcdxcare_ and $55 for cach
annuitant who was qualified for Medicare. After July 1, 2008, the Funds paid an additional $10

140 1LCS 5/167.5(d); 40 11.CS 5/6- 164.2(d); 40 ILCS §/8-164, l(d) 40 1LCS 5/11-160.1(d)(as amended by P.A,
86—973 §1, eff. Aug, 23, 1989).

21d,
13 Id
e 40 [LCS 5/167.5(d); 40 ILCS 5/6-164 2(d); 40 ILCS 5/8-164.1(d); 40 TLCS 5/11-160.1(d}(as amended by P.A.
- 90-32, §5, eff. June 27, 1997).

[N Id
16 Id -
7 Am, Compl, Y97; 40 ILCS 5/5 167.5(b), 40 TL.CS 5/164.2(b); 40 TLCS 5/8-164,1(b); 40 ILCS 5/11-160.1(b) (as
amended by P.A.93-42, §5, eff. July 1, 2003).
o
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per month for all annuitants.?' As with the previous amendments, the 2003 amendments stated
that the health care plans were not to be construed as retirement benefits under Article XIII, § 5
of the 1970 Mlinois Constitution 2

The 2003 settlement agreement also provided for the creation of the Retiree Healthcare
Benefits Commission (“RHBC”). (Plaintiffs’ Response, Ex. 13 at 9). The 2003 settlement
agreement provided that before July 1, 2013, the RHBC would make recommendations
concerning the state of retiree health care beneﬁts their related cost trends, and issues affectmg
any retiree healthcare benefits offered after July 1, 2013. (Id. at 10).

On January 11, 2013, the RHBC issued its report. (City’s MTD at Ex, B). The report
concluded that continuing the existing financial arrangement was not viable given the City’s
financial circumstances, industry trends and market conditions. (Id.).

Following the RHBC’s report, the City decided to gradually reduce and ultimately end its
contributions toward the health care of retirees other than those in the Korshak and Window
subclasses. (Am. Compl. 198). To that end, the City sent the annuitants & letter dated May 13,
2013 informing them that the City would extend current health care coverage and benefits
through December 31, 2013, (Am. Compl. Ex. 2). The letter-stated that after January [, 2014,
the City would provide a healthcare plan with a contintied contribution from the City of up to
55% of the cost of that plan for the lifetimes of the annuitants retiring prior to August 23, 1989,
(Id.). For all annuitants retiring after August 23, 1989, the City stated its intent to modify
benefits and ultimately phase out its healthcare subsidies and plans by 2017, (Id.).

D. Proceedings in this Case

In July 2013, Plaintiffs filed a motion seeking to revive the Korshak action. That motion
was dented because the Korshak action had been dismissed with prejudice in 2003, Plaintiffs
filed this new action on July 23, 2013 against the City and the trustecs of the Funds. The case
was removed to federal court on August 9, 2013,

Before the federal court, Plaintiffs filed their Amended Complaint which 1dent1ﬁed four
putative sub-classes of plaintiffs:

1) The Korshak sub-class (those retiting priot to December 31, 1987)

2) The Window sub-class (those retiring between January 1, 1988 and August 23, 1989)
3) Any participant who contributed to any of the four Funds before the August 23, 1989
amendments to the Pension Code (“Sub-Class 3”)

4) Any person who was hired after August 23, 1989 (“Sub-Class 4”")

(Am. Compl. 17).

Count ] of the Amended Complaint seeks a declaration that any reduction in Plaintiffs’
healthcare benefits would violate Article XIII, §5 of the 1970 [llinois Constitution. Count II of
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the Amended Complaint alleges that a reduction in benefits from the benefits in effect from
October 1, 1987 to August 23, 1989 constitutes a breach of contract. Count III asserts that
Defendants are estopped from changing or terminating the annuitant coverage to a level below,
the highest Jevel of benefit during an annuitant’s participation in group healthcare benefits.
Counts IV and V asserted claims under federal law,

The City filed a motion to dismiss before the federal district court. The district court
granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district
court’s order was vacated and the state law claims remanded to this court for decision.

Following remand, the City and the Funds filed motions to dismiss the Amended
Complaint. After extensive briefing and oral argument, this court issued its Memorandum and
Order denying the motions as to Count I, granting dismissal of Count II with leave to amend and
granting dismissal of Count IIT with prejudice.

II. Motions for Clarification or Reconsideration

The City and the Fire and Municipal Funds have filed motions for clarification or
reconsideration as to the denial of their motions to dismiss Count I. “The intended purpose of a
motion to reconsider is to bring to the court's attention newly discovered evidence, changes in
the law, or errors in the court's previous application of existing law.” Chelkova v. Southland
Corp., 331 Ill. App. 3d 716, 729-30 (1*' Dist. 2002).

A. The City’s Obligations under the 1983 and 1985 Amendments

The City seeks clarification as to the City’s obligations to the Funds’ annuitants under the
1983 and 1985 amendments. The Funds also seek clarification on this issue. While the court
believes its Memorandum and Order was c[ear on this issue, the court will 1estaie its findings for .
the parties.

The City is correct that it does not have any obligation under the 1983 or 1985
amendments to subsidize or provide healthcare for the Funds® annuitants. That obligation is
placed on the Funds, However, the City does have a obligation to contribute, through the
collection of the special tax levy, the monies used by the Funds to subsidize/provide healthcare

- for the Funds® annuitants. Therefore, both the Funds and the City have certain obligations under
the 1983 and 1985 amendments and both the City and the Funds are proper parties to Count I.

The court notes that Plaintiffs® Response challenges this court’s prior findings regarding
the extent and nature of the City’s obligations under the 1983 and 1985 amendments, If
Plaintiffs belicved the court’s ruling was in error, they should have filed their own motion to
reconsider.

The court further notes that Plaintiffs once again make numerous references to alleged
contracts with the City which have not been actually plcd leading to the d:smlssal of Count I
with leave to amend.



B. The Fire and Municipal Funds’ Motion for Reconsideration

The Fire and Municipal Funds’ motion to reconsider repeats the same arguments made by
these Funds in the prior briefing and oral atgument. “A motion to reconsider is not an
opportunity to simply reargue the case and present the same arguments and authority already
considered.” People y, Teran, 376 I, App. 3d 1, 4-5 (2d Dist. 2007). The Fire and Municipal
Funds submit nothing other than their disagreement with this court’s decision. Disagreement
with a court’s decision is not a basis for reconsideration,

Il Cogclusion

The December 3, 2015 Mcmorandum and Order is clarif ed as set forth above, The
motions to reconsider are denied.

- Y T
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