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Plaintiff-Appellants, City of Chicago retirees, move this court under Rule 302(b)
to grant direct appeal of the City of Chicago Retirees’ healthcare claims presently
pending on interlocutory appeal of the Circuit Court denial of preliminary injunction, an
associated appeal (regarding the accuracy of health coverage premium charges)1, and a
pending case in the Cook County Circuit Court, Chancery Division over the City’s
actions to phase out and terminate the healthcare benefits at year end.
A.

Background History and Status of the Cases Below.

The City of Chicago has provided retirees medical benefits since before 1980.
The City provided the Plan to annuitants of its four Annuity and Benefit Funds, under
agreements under which all subsidized retirees as lifetime benefits.
As we previously presented to this court, as amicus curiae in Kanerva v. Weems
addressing State retirees’ retirement healthcare claims, this litigation was first launched
by the City’s 1987 City v. Korshak lawsuit challenging its retiree healthcare obligation.
Circuit Court Judge Green dismissed the City’s claims and upheld the Contract and
Estoppel counterclaims for participants’ retiree healthcare. The case was tried in 1988,
but settled by interim settlements, the last expiring June 30, 2013; but all of which
explicitly preserved Participants’ rights to revive the City retirees’ claims to lifetime
healthcare entitlement under the subsidized “City of Chicago Annuitant Medical Benefit
Plan.”
Rather than negotiate further for a permanent resolution, the City declared its
1

Participants appealed an issue arising under the Settlement to the Illinois Appellate
Court, First Judicial District, No. 15-2183. In that pending case, Participants effort is to
audit post June 30, 2013 charges (because the Settlement audit and reconciliation process
had shown overcharges in every year of the Settlement, with more than $51 million in
refunds to retirees). The issue in that Appeal and its connection is fully described below.
1

intention to “phase out” and end retiree healthcare by the end of 2016. App. No. 153613, Record on Appeal, C 173, May 15, 2013 Letter, triggering this litigation by
participants, current and future City annuitants.
Participants’ most recent efforts to revive the claims in 2013 were initially
blocked by the Circuit Court’s refusal to revive it within the Korshak case; requiring the
retirees to file their Medical Benefit Plan entitlement claim as a new complaint in a new
case. When Plaintiff Retirees filed the new complaint (Underwood et al v. City et al.
13CH17450), the City removed the matter to Federal District Court, which dismissed the
case, wrongly predicting this court would rule that retiree healthcare benefits are not
protected by our Constitution’s “Pension Protection” clause, Underwood v. City of
Chicago, 2013 U.S. Dist. LEXIS 174455 (N.D. Ill. Dec. 13, 2013), dismissing the class
certification and injunction motions as moot.
Plaintiffs immediately appealed. The Seventh Circuit stayed the case pending this
court’s Kanerva decision, and denied our request to refer the issue to this court. When
this Court issued its decision in Kanerva on July 3, 2014, the Seventh Circuit thereafter
vacated the dismissal of the Illinois claims, and remanded the matter back to the Circuit
Court of Cook County.
Back again in the Circuit Court, Participants sought class certification and
preliminary injunction against the City’s declaration of substantial additional premium
increases beginning January 1, 2016. Declaring that it would deal with the case in a
“linear” fashion, the Circuit Court deferred Plaintiffs’ motions, preferring to first deal
with all of the City and Funds’ motions to dismiss. On December 3, 2015, Circuit Court
Judge, Hon. Neil H. Cohen refused to afford either law-of-the-case or any deference at all
2

to Judge Green’s 1988 Korshak ruling, which had upheld the contract and estoppel claims
for participants. Ex. 3. Judge Cohen upheld our Constitutional count (recognizing
Kanerva, but ruled that the terms of the protected benefit were not appropriately defined
on a motion to dismiss, leaving them for a future determination), but dismissed the
contract and estoppel counts with leave to amend. Judge Cohen then, on December 23,
2015, denied participants’ request for a preliminary injunction, in his view, contrary to
Kanerva, that the “Pension Protection Clause” protects only what the Pension Code
requires and is determined by one’s retirement, rather than hire date,2 ignoring this
2

Judge Cohen: Underwood v. City of Chicago 12-23-15 Tr., (Pages 133:10 to 136:7)
133
18
So it's clear to me that the parties
19 who were -- who are covered under the 1983 and 1985
20 amendments is every retiree who retired prior to
21 August 23rd, 1989, and those are the ones who have
22 the lifetime benefits to be supplied by the City;
23 that the City -- another discussion -- does not claim
24 that they're not going to give. They claim they
134
1 don't have to, but they claim they're going to, so -2 as I understand their position.
3
But everyone after that date, per my
4 ruling, is covered by the 1989, the 1997, and the
5 2003 amendments to the Illinois Pension Code, which I
6 said at page 11 were time limited at creation. …
...
20
So that's why I found that although
21 Count 1 does state a cause of action for everyone,
22 August 23rd, 1989, and before, who retired that
23 date, it does not -- it does not state a cause of
24 action for declaratory relief as to obligations under
136
1 the '89, '97 and 2003 amendment.
And see December 23, 2015 Tr. at 215-219 (limiting the protected benefit to just the
Pension Code’s explicit obligation to finance the Funds’ subsidies, rather than the
healthcare benefit actually provided annuitants by the City).
…
3

Court’s specific declaration in Kanerva v. Weems, 2014 IL 115811, that:
¶40 Although some of the benefits are governed by a group health insurance
statute and others are covered by the Pension Code, eligibility for all of the
benefits is limited to, conditioned on, and flows directly from
membership in one of the State's various public pension systems. Giving
the language of article XIII, section 5, its plain and ordinary meaning, all
of these benefits, including subsidized health care, must be considered to
be benefits of membership in a pension or retirement system of the State
and, therefore, within that provision's protections.
…
¶54 Defendants observe that health care costs and benefits are governed by a
different set of calculations than retirement annuities. While that is
unquestionably true, it is also legally irrelevant. The criterion selected by the
drafters and approved by the voters is status based. Whether a benefit
qualifies for protection under article XIII, section 5, turns simply on
whether it is derived from membership in one of the State's public
pension systems. If it qualifies as a benefit of membership, it is protected.
If it does not, it is not. How the benefit is actually computed plays no role in
the inquiry.
Kanerva, at ¶40 and ¶54.
Participants thus filed an Appeal of the denial of the preliminary injunction,
currently pending in the First District (Docket No. 15-3613). The Circuit Court clerk’s
office took a remarkably long time to assemble the record. Our opening brief was filed
on March 11, 2016. The City after multiple requests to extend its briefing time, filed

11 What I'm saying is that by
12 providing -- ….
the
15 City of Chicago annuitant healthcare plan ….to people
17 based solely on their being annuitants or
18 participants in the plan, you're stuck with it for
19 life. Yes.
20
…..
3
THE COURT: Providing the tax levy is
4 what the City did per the statute, '83 and '85.
5
MR. KRISLOV: Per the Pension Code
6 statute.
7
THE COURT: Yeah, well, isn't that
8 what I'm stuck with?
4

their Response on April 15, 2016. Our Reply brief is due April 22, 2016.
In the Circuit Court, Plaintiffs filed a Third Amended Complaint January 13,
2016. The City and Funds obtained extensions and filed motions to dismiss on or about
March 21, 2016, and Plaintiffs filed their Response on April 13, 2016. The court advised
that if we want oral argument it will take much longer to get a resolution.
Despite the Circuit Court’s statement that it would be inappropriate to define the
terms of the protected benefit on a motion to dismiss, nonetheless the court on March 3,
2016, granted the City’s motion to clarify the dismissal ruling, “clarifying” that all that is
protected is the City’s Pension Code’s explicit obligations strictly construed; rejecting
our assertion that the benefit to be protected is the “City of Chicago Annuitant Medical
Benefit Plan”, under which the City is the actual provider, and participants’ eligibility is
conditioned on and flows directly from being an annuitant in one of the City’s four
retirement Funds.
Plaintiffs’ core claim is that the Constitution protects a benefit provided by a
public employer to persons whose entitlement is conditioned on and flows directly from
one’s participation in one of the employer’s annuity and benefit funds. The protected
benefit here is the City of Chicago Annuitant Medical Benefit Plan, as it was certainly on
August 23, 1989. Here, just like in in Kanerva:
Although some of the benefits are governed by a group health insurance
statute and others are covered by the Pension Code, eligibility for all of the
benefits is limited to, conditioned on, and flows directly from membership
in one of the State's various public pension systems. (Kanerva, at ¶40 )
Participants also claim their entitlement by Contract and Estoppel.
B.

The Current Dire Situation.

The City has imposed premium increases of some 300% since 2013 (some
5

families are now being charged over $25,000 per year), and will discontinue healthcare
coverage entirely at the end of this year, for this last group of City employees whose City
employment does not qualify them for coverage under the federal Medicare program.3 In
short, they have nowhere else to go; the end is coming, and the City, together with the
Funds, have strategically divided up this litigation into three different litigations, none
near a resolution, despite the fact that the core dispute is an issue of law which this court
has definitively ruled.
This court’s taking these matters on a Rule 302(b) Direct Appeal is likely the only
way that City retirees can ensure their retiree healthcare benefits continue without lapse
before year-end.
The public interest requires expeditious determination because this case involves
22,000 current City retirees injured by increased current charges and facing the end of
coverage at the end of this year, and these Rights being diminished are protected rights
under the Illinois Constitution Pension Benefit Protection Clause.
These issues fall squarely into this Court’s recent decisions, not only in Kanerva
v. Weems, 2014 IL 115811, but in the recent Opinion issued in Jones v. Mun. Employees.
Annuity & Ben. Fund of Chi., 2016 IL 119618.
Accordingly, there are three pending cases that this court can consolidate on Rule
302(b) direct appeal and its supervisory authority.

3

The need for the City’s coverage is particularly acute, as local government employees
who were originally hired and began their work prior to April 1, 1986 cannot qualify for
healthcare coverage under the Medicare plan by their government employment,
regardless of their length of service or age. (See Federal Combined Omnibus Budget
Reconciliation Act of 1985 ("COBRA," PL 99-272 § 13205(a)).
6

1. Preliminary Injunction Appeal – Underwood, pending in the Illinois Appellate
Court, First Judicial District, No. 15-3613, Participants’ brief is filed, the City’s response
is due April 15, 2016 and our Reply will be timely filed thereafter, April 22, 2015.
2. The Constitution, Contract and Estoppel Claims, Underwood, in the Circuit
Court of Cook County, Case No. 13-CH-17450.
3. The Extended Coverage, Audit and Reconciliation appeal, City v. Korshak,
pending in the Illinois Appellate Court, First Judicial District, No 15-2183, fully briefed.
Jurisdiction
This court has jurisdiction to hear this motion and take direct appeal of the case.
Case 15-3613 is pending in the Appellate Court, pursuant to Supreme Court Rule
307. Plaintiffs-Appellants appeal the December 24, 2015 Order of the Circuit Court of
Cook County, Illinois, refusing to grant a preliminary injunction to preserve the status
quo against the City of Chicago’s declared “phase out” of its Annuitant Medical Benefits
Plan, reduction of the appropriation from 2015 to 2016 by $31 million, and to raise
annuitant healthcare rates January 1, 2016.
On December 24, 2015, the Circuit Court, Hon. Neil H. Cohen, denied the
preliminary injunction. See submitted Opening Brief (Attached hereto as Ex. 1) at
Appendix (“A”) 1, C 00912. Pursuant to S.Ct Rule 307, a timely Notice of Interlocutory
Appeal was filed December 29, 2015. See Ex. 1, Opening Brief, A58, C00903.
Jurisdiction is also appropriate for the pending appeal in the Korshak appeal
regarding the 2013 Full Plan Year audit and reconciliation case (a reasonable request in
light of the overcharges during every one of the ten years of the 2003 Settlement). That
appeal is fully briefed (as of March 22, 2016) in the Illinois Court of Appeals, First
7

District, Case No. 15-2183. There, pursuant to Illinois Supreme Court Rule 301,
Plaintiffs-Appellants appeal to the Appellate Court of Illinois, First District, from the
Memorandum and Order Entered on July 1, 2015, and final judgment of the Circuit
Court, Cook County, Illinois, Chancery Division, entered on July 14, 2015. Pursuant to
Illinois Supreme Court Rule 303, Plaintiff-Appellant timely filed a Notice of Appeal on
July 31, 2015. See Opening Brief (attached hereto as Ex. 2).
The Court has jurisdiction under Rule 302(b) which applies after the filing of a
notice of appeal to the appellate court, and does not require a final judgment. This
Supreme Court has granted direct appeals of properly appealed interlocutory orders.
Dixon Ass’n for Retarded Citizens v. Thompson, 91 Ill. 2d 518, 522 (1982) (appeal under
Rule 307(a)(1) transferred to supreme court under Rule 302(b)). Indeed, Kanerva itself
was before this Court on a Rule 302(b) Direct Appeal for similar reasons.
Supporting Record and Copies of Timely Filed Notice of Appeals
The supporting record is presented here as the submitted opening briefs on Appeal
in Appeal No. 15-3613 (Ex. 1) and Appeal No. 15-2183 (Ex. 2). The Record on Appeal
in both cases is prepared and indexed and currently on file in the Appellate Court.
Copies of the Notice of Appeals to both Appeals are attached to the Opening Briefs
attached hereto.
Summary of the Facts
The full facts statements of these cases are detailed in the submitted Opening
Briefs (Ex. 1 and Ex. 2).
This litigation continues a dispute initiated by the City in 1987 over its obligation
to continue providing retiree healthcare under the City of Chicago Annuitant Medical
8

Benefits Plan (the “Plan”) for life, on the basis of a promised fixed-rate subsidized plan.
Participants seek to enforce their Illinois constitutional, contract and estoppel
rights to protected public employee healthcare to prevent the City and the four Annuity
and Benefit Funds from reducing or ending the Plan benefits.
At issue in the interlocutory appeal is the participants’ motion for preliminary
injunction pendente lite against the City’s 2016 decrease in its appropriation and increase
in annuitant healthcare rates charged against annuitants’ annuity checks.
These issues arise from the pleadings, and undisputed facts, as a question of law,
as to whether the City and its four annuities and benefit funds (Policemen, Firemen,
Municipal Employees, and Laborers) may reduce the benefits provided under the City of
Chicago Annuitant Medical Benefits Plan.
This preliminary injunction arises from litigation that began in 1987. Since the
early 1980s, the City has provided, subsidized by the Funds, the City of Chicago
Annuitant Medical Benefits Plan. Now, the City is “phasing out” (i.e., reducing its
appropriation for the City of Chicago Annuitant Medical Benefits Plan, toward ending all
annuitant healthcare coverage) (excepting only pre-8/23/1989 retirees) by the end of
2016.
Relying on the Illinois Supreme Court’s Kanerva v. Weems, 2014 IL 115811,
declaration that the 1970 Illinois Constitution’s Article XIII, Section 5, protects all
benefits whose eligibility “is limited to, conditioned on, and flows directly from
membership in one of the State's various public pension systems”, Participants oppose the
phase out and termination, asserting the City of Chicago Annuitant Medical Benefits Plan
is such a benefit, and its provisions are protected for life, enforceable under Constitution,
9

contract and estoppel as a matter of law.
The Circuit Court upheld the participants’ complaint, with the view that the
participants have an enforceable benefit, but then denied a preliminary injunction to
preserve the status quo, in the erroneous view that the Constitutional protection extends
only to those obligations required by the Pension Code, determined by a Participant’s
retirement date, rather than their hire date, ignoring Kanerva’s direction to construe
pension rights liberally in favor of the participants and to enforce a public employer’s
annuitant healthcare benefits as protected and permanent.
Indeed, in Jones, this Court captures the essence of the issue in this case:
She particularly noted the concerns related to the proposed adoption of
home rule powers for municipalities, including that the municipalities
might abandon their pension obligations, leaving civil servants
unprotected. 4 Record of Proceedings, Sixth Illinois Constitutional
Convention 2926 (statements of Delegate Kinney).
"The solution proposed by the drafters and ultimately approved by the
people of Illinois was to protect the benefits of membership in public
pension systems not by dictating specific funding levels, but by
safeguarding the benefits themselves." Heaton, 2015 IL 118585, ¶ 15.
Jones v. Mun. Emples. Annuity & Ben. Fund of Chi., 2016 IL 119618, ¶¶ 8-9 (Emphasis
added).
The current pending interlocutory appeal presents the participants’ rights to
prevent the City from reducing the benefit provided, while the (il)legality of the City’s
actions is being adjudicated.
The Related Audit and Reconciliation Appeal.
This case also involves another related (the same case) pending appeal,4 where the
4

Despite different captions, the cases are the same. The Circuit Court required the
Retirees to file a new complaint, then removal and remand followed.
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City of Chicago unilaterally declared it was extending the coverage and benefits of the
2003 Settlement (specifically allocating healthcare costs among the City, the Retirement
Funds, and the participants, with an audit and reconciliation provision) beyond the
Settlement’s June 30, 2013 expiration, and through the end of the 2013 Plan Year, but
then refused to comply with the Agreements’ obligations to audit and reconcile the retiree
health care charges for the second half of 2013.
Despite the Agreements’ provisions explicitly retaining jurisdiction to interpret
and enforce (which themselves are a term and benefit of the settlement), the Circuit Court
on July 1, 2015 denied Class Counsel’s motion to enforce, and granted the City’s motion
to strike and dismiss, declaring that it lacked jurisdiction, because the Agreement’s term
had been reached.

Participants’ class counsel sought to revive the litigation within the Korshak case, but
was denied by Circuit Judge Neil H .Cohen, in his view that it had to be done via a new
complaint. (C 130, Amended Complaint, ¶4.)
When Class Counsel refiled the case, with participants’ plaintiffs, in a new complaint
(C 3), incorporating all three claims previously upheld by Judge Green, plus explicit
assertion, inter alia, of the Article XIII, Section 5 claim, the City, predictably, removed
the case to federal court (C 59), resulting in two years diversion of the case.
The District Judge, in the erroneous view that the Illinois Courts would not regard
healthcare benefits as constitutionally protected, dismissed the complaint and denied
Participants’ motions for class certification and preliminary injunction as moot.
Participants appealed to the Seventh Circuit, which stayed the case pending the Illinois
Supreme Court’s decision on the State retirees’ healthcare claims. When the Kanerva v.
Weems, 2014 IL 115811 (2014) decision was issued, declaring that annuitant healthcare
benefits provided by a public employer are indeed protected by the Illinois Constitution’s
Article XIII, §5 against being diminished or impaired, the Seventh Circuit vacated the
District Judge’s dismissal of this case, declared that the actionable claims are State law
claims, and ordered it to be remanded to the Illinois Circuit Court. Underwood v. City,
779 F.3d 461 (7th Cir. 2015), and see remand order, C 128.
Rule 302(b) Direct Appeal assists in that the extended litigation in the Circuit Court
impedes the substantive rights of the retirees and have them litigating the same issues
essentially in three different cases and/or forums.
11

The City’s Declaration to Phase Out and End the Annuitant Benefit by
December 31, 2016.
The City, on May 15, 2013, issued a letter to participants, notifying them that it
would:
(i)
(ii)
(iii)

extend the then-current retiree healthcare benefits to the end of 2013;
maintain the current level of benefits for pre-8/23/1989 retirees for their
lifetimes;
phase out the benefits for post-8/23/1989 retirees, beginning January 1,
2014, and terminate their coverage entirely, by January 1, 2017.

(C 1659, City Letter dated May 15, 2013; C152, Amended Complaint, ¶98.)
The City’s May 15, 2013 letter acknowledges its obligation, and agreed to
continue retiree healthcare for the Certified Korshak (12/31/1987 Retirees) and
“Window”5 Retirees Subclasses:
2. After January 1, 2014, the City will provide a healthcare
plan with a continued contribution from the City of up to
55% of the cost for that plan for their lifetimes to the City
retirees who are members of the Korshak and “Window”
Sub-Classes, meaning those City annuitants who retired
prior to August 23, 1989. In short, the City will continue
to substantially subsidize these retirees' healthcare plan as
it does today.
In spite of that assurance, the City is actually diminishing the benefit, even for
those pre-8/23/1989 subclasses as well, raising their premiums, too. Contrary to the
City’s Settlement commitment to contribute “at least” 55% of the costs of retiree
healthcare for all retirees, the City’s letter surreptitiously changes its commitment to a
much different “up to” 55%. Thus, even if the rates were correctly calculated, the City is
now “capping”, rather than “flooring” its commitment, even to these two classes. Indeed,
5

The “Korshak” subclass is persons who retired on or before December 31, 1987. The
“Window” subclass is those who retired in the “Window” period after 12/31/1987 but
prior to August 23, 1989, the date of enactment of PA 86-273, Pension Code
Amendment.
12

their rates are in fact being increased.
In short, the retiree healthcare participants are at least entitled to be accurately
charged. The 2003 Settlement obligated the City to continue its City of Chicago
Annuitant Medical Benefits Plan, and explicitly obligated the City to pay at least 55% of
Healthcare Costs, with audit and reconciliation obligations which showed overcharges in
every single year, even the last six months of the settlement ending June 30, 2013. The
crux of this appeal is that the City’s May 15, 2013 declaration that it would extend the
Korshak settlement’s “current coverage and benefit levels through December 31, 2013”,
necessarily carried with it the obligation to audit, reconcile and refund overcharges to
participants for that period.
Pending Case Before the Circuit Court.
If these two appeals were not enough – the core claims of the case are pending
before the Circuit Court, which has upheld the complaint, then granted the City’s
narrowing motion for clarification on reconsideration. Despite upholding our
constitutional claim, albeit wrongly “clarified”, dismissed the previously upheld contract
and estoppel claims, and refused to require the defendants to answer even the upheld
Count I, pending the court’s adjudication of all of the City’s and Funds’ challenges to our
Third Amended Complaint. The Circuit Court has very troublingly entertained the City’s
and Funds’ repeated motions to dismiss, clarify, reconsider, etc.; while simply refusing to
rule on virtually all of Participants’ submissions, e.g., to clarify, correct, and vacate,
repeated motions for Class Certification, Summary Judgment – the court declaring its
intention to manage the proceedings “linearly” (meaning entertaining all of the
defendants’ repeated challenges before addressing any of plaintiffs’ requests) – all of
13

which underscores the necessity to consolidate these cases before this Court, and address
the central questions of law and resolve this dire situation for the 22,000 retirees before
the City ends their health coverage at the end of this year.
Argument In Support of Direct Appeal
This case has been pending since 1987, with multiple settlements, and revivals;
the current iteration of this case is that it was refiled, and removed and remanded – for an
overall delay of nearly two years. After remand to state court, the case is on a slow
“linear” track in the Circuit Court while it is also split into two appeals – the procedural
machinations are amounting to substantial infringement of the retirees’ benefits and
rights – this Court’s granting a Direct Appeal is vital. If this case continues to proceed in
a “linear” fashion, the Retirees have reached the point where their rights are shells and
will exhaust at the end of the year.
The questions of law in this case address the Illinois Constitution’s Pension
Protection to 22,000 thousand current City of Chicago retirees about their City of
Chicago Annuitant Medical Benefit Plan, for which the City of Chicago has reduced its
appropriation, is “phasing out” appropriation, vastly increased the Retirees’ payments,
and declared its intention to end Retiree coverage for all those not retired after certain
dates in 1989. On their appeal of the preliminary injunction denial, the issue is stated as:
Whether the City and the four Annuity and Benefit Funds should be
enjoined from “phasing out” the City of Chicago Annuitant Medical
Benefits Plan, reducing its appropriation, and eliminating retiree coverage
at the end of 2016 while the Retirees/annuitants’ upheld complaint is
pending in the Circuit Court, and the question of law is determined—
whether Retirees can enforce their entitled and promised lifetime
healthcare benefits in the City of Chicago Annuitant Medical Benefits
Plan, under the 1970 Illinois Constitution’s Article XIII §5 protection of
benefits of participation in an Illinois retirement system, as well as
principles of contract and estoppel?
14

The Third Amended Complaint is currently pending in the Circuit Court,
upholding the severely restricted constitutional Count I but, refusing to order the City or
Funds to answer anything until the Court addresses all of their challenges to all the repled
counts. The issues there are strictly questions law: the enforceability of the City’s
Annuitant Medical Benefit Plan, under the Constitution (Count I), contract (Count II) or
estoppel (Count III). Thus, this motion for Direct Appeal pursuant to Rule 302(b) is a
case in which this Court’s declaration of law will direct the result, and the public interest
requires expeditious determination.
I.

The Controlling Questions at Issue are Constitutional Questions of Law
Supreme Court Rule 302(b) is appropriately invoked here because the case

presents pure legal and Constitutional issues. Even the City/Funds defendants will not
dispute that the issues are virtually all questions of law, whose resolution dictates the
outcome either way. Indeed, the Circuit Court’s initial upholding of the complaint and
subsequent clarification actually hold that portions of the 1989 and subsequent
amendments to the Pension Code are unconstitutionally “unenforceable.” The City chose
not to appeal that because of the City’s net benefit from the court’s otherwise
accommodating holdings.6

6

The Circuit Court held the 1985 and 1989 and subsequent amendments that purported
to create benefits that were not protected by the Constitution, as unconstitutional.
December 3, 2015 Order at 9 (Ex. 3):
The 1985, 1989, 1997 and 2003 amendments to the Pension Code all
contained language providing that the healthcare plans were not to be
construed as retirement benefits under the Pension Clause. Our supreme court
has now unequivocally held that healthcare is a benefit of membership in a
pension or retirement system and is protected by the Pension Clause.
15

Fighting the City’s declared intention to phase out and end its “City of Chicago
Annuitant Medical Benefit Plan”, and the Funds disavowal of any obligation to obtain or
provide coverage for their annuitants, the plaintiffs/Plan Participants’ claims are that the
City and Funds are obligated under the Plan, via three causes of action:
First, that Kanerva v. Weems obligates the City and Funds permanently against
reduction, “phase out” or ending, by the Constitution’s Article XIII, Section 5 protection
of benefits of participation in a retirement system7, because the City of Chicago
Annuitant Medical Benefit Plan is such a benefit, whose participation is “limited to,
conditioned on, and flows directly from membership in one of the [four City of Chicago]
public pension systems.” Kanerva at ¶40.
Second, that the Funds’ obligation to provide annuitant healthcare under the 1983
and 1985 Pension Code amendments was fulfilled by contracting with the City, thus
binding both under principles of contract. In Jones this Court has “explained” that:
under the clause, a public employee's membership in a pension system is
an enforceable contractual relationship, and the employee has a
constitutionally protected right to the benefits of that contractual
relationship. Heaton, 2015 IL 118585, ¶ 46. Those constitutional
protections attach at the time an individual begins employment and
becomes a member of the public pension system. Id. Thus, under its plain
and unambiguous language, the clause prohibits the General Assembly
Defendants do not cite to any authority holding that the General.
Assembly may avoid the application of the Illinois Constitution by inserting
exemption language within a statute.
Under Kanerva, healthcare benefits are covered by the Pension Clause.
The amendments' language to the contrary is not enforceable. The General
Assembly cannot erase the constitutional rights of the annuitants by statute.
7

Jones v. Mun. Employees . Annuity & Ben. Fund of Chi., 2016 IL 119618, ¶ 36 (“the
benefits protected by the pension protection clause include those benefits that are
"attendant to membership in the State's retirement systems" (2014 IL 115811, ¶ 41),
including "subsidized health care…).
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from unilaterally reducing or eliminating the pension benefits conferred by
membership in the pension system. Id. ¶ 46 & n.12.
Jones v. Mun. Employees. Annuity & Ben. Fund of Chi., 2016 IL 119618, ¶ 29
Third, by estoppel, that having induced participants to work for the City,
reasonably relying on the assurances by the City and Funds (in pre-retirement seminars
and officially issued handbooks) that they could rely on their City of Chicago Annuitant
Medical Benefits Plan benefits for life, especially for those hired before 4/1/1986 whose
City employment does not qualify them for federal Medicare coverage, no matter how
long they work(ed) for the City, now estopps the City and Funds from denying or
reducing their promised lifetime healthcare benefits. Jones v. Mun. Emples. Annuity &
Ben. Fund of Chi., 2016 IL 119618, ¶ 43 (“the plain meaning of the pension protection
clause, would undermine our holding in Heaton, and would lead to an absurd and unjust
result. Rather, as we have explained, the Illinois Constitution mandates that members of
the Funds have "a legally enforceable right to receive the benefits they have been
promised").
The circuit court’s March 3, 2016 “clarification” was an erroneous declaration
that the constitutionally protected benefit is strictly limited to only what the Pension Code
explicitly requires of the City.
The City is correct that it does not have any obligation under the 1983 or
1985 amendments to subsidize or provide healthcare for the Funds'
annuitants. That obligation is placed on the Funds. However, the City
does have a obligation to contribute, through the collection of the special
tax levy, the monies used by the Funds to subsidize/provide healthcare ·
for the Funds' annuitants. Therefore, both the Funds and the City have
certain obligations under the 1983 and 1985 amendments and both the
City and the Funds are proper parties to Count I.
The court notes that Plaintiffs' Response challenges this court's prior
findings regarding the extent and nature of the City's obligations under
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the 1983 and 1985 amendments. If Plaintiffs believed the court's ruling
was in error, they should have filed their own motion to reconsider.
March 3, 2016 Order at p. 5 (Ex. 4).
In that respect the ruling is just wrong. Per Kanerva, 2014 IL 115811at ¶¶ 38, 40
and 54, the protected benefits are status based; i.e., whatever a public entity provides
explicitly to (or that they receive by their being) participants in public retirement systems,
and without limitation to those created under State Pension Code:
[*¶40] Although some of the benefits are governed by a group health insurance
statute and others are covered by the Pension Code, eligibility for all of the
benefits is limited to, conditioned on, and flows directly from membership in one
of the State's various public pension systems. Giving the language of article XIII,
section 5, its plain and ordinary meaning, all of these benefits, including
subsidized health care, must be considered to be benefits of membership in a
pension or retirement system of the State and, therefore, within that provision's
protections. See Duncan v. Retired Public Employees of Alaska, Inc., 71 P.3d
882, 887 (Alaska 2003) (giving comparable provision of Alaska Constitution "its
natural and ordinary meaning," there "is little question" that it encompasses
"health insurance benefits offered to public employee retirees").
….
[*¶54] Defendants observe that health care costs and benefits are governed by a
different set of calculations than retirement annuities. While that is
unquestionably true, it is also legally irrelevant. The criterion selected by the
drafters and approved by the voters is status based. Whether a benefit qualifies for
protection under article XIII, section 5, turns simply on whether it is derived
from membership in one of the State's public pension systems. If it qualifies as a
benefit of membership, it is protected. If it does not, it is not. How the benefit is
actually computed plays no role in the inquiry. [*¶40] Although some of the
benefits are governed by a group health insurance statute and others are covered
by the Pension Code, eligibility for all of the benefits is limited to, conditioned
on, and flows directly from membership in one of the State's various public
pension systems. Giving the language of article XIII, section 5, its plain and
ordinary meaning, all of these benefits, including subsidized health care, must be
considered to be benefits of membership in a pension or retirement system of the
State and, therefore, within that provision's protections. See Duncan v. Retired
Public Employees of Alaska, Inc., 71 P.3d 882, 887 (Alaska 2003) (giving
comparable provision of Alaska Constitution "its natural and ordinary meaning,"
there "is little question" that it encompasses "health insurance benefits offered to
public employee retirees").
Kanerva, 2014 IL 115811, at ¶¶ 40 and 54.
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Accordingly, Kanerva’s Constitutional protection embraces benefits that are
provided explicitly to participants/annuitants, whether done by an employer or a pension
system, from the Pension Code or elsewhere. As long as their eligibility is defined as
“being an annuitant”, the benefit is protected for all Fund participants (both retirees and
workers) on that date.
II.

The City of Chicago Annuitant Medical Benefit Plan is a Protected Benefit
A.

The City of Chicago Annuitant Medical Benefits Plan.

The Plan provides comprehensive medical healthcare coverage for annuitants,
their spouses and dependents. Eligibility for participation in the “City of Chicago
Annuitant Medical Benefits Plan” is conditioned on and limited to annuitants of the City:
Per the Plan Handbook, (C 757, p. 2), eligibility is described as follows:
ELIGIBILITY
You will be eligible for coverage if you are:
 An Annuitant of the City of Chicago.
“annuitant" means a former employee who is
receiving an age and service annuity from one of
four retirement funds,8
 The spouse of a deceased Annuitant if you are
receiving spousal annuity payments, or
 A dependent of a deceased Annuitant if you are
receiving annuity payments.
City of Chicago Annuitant Medical Benefit Plan Handbook at 2.
The Circuit Court erred as a matter of law in regarding the protected benefit as
limited to what is required by the Pension Code, rejecting the Participants’ assertion that
the protected benefit is the City of Chicago Annuitant Medical Benefit Plan, as the
8

Policemen’s Annuity and Benefit Fund of Chicago: 40 ILCS 5/5-101ff;
Firemen’s Annuity and Benefit Fund of Chicago: 40 ILCS 5/6-101ff;
Municipal Employees and Officers Annuity and Benefit Fund of Chicago: 40 ILCS 5/8101ff;
Laborers and Retirement Board Employees’ Annuity and Benefit Fund of Chicago: 40
ILCS 5/11-101ff
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healthcare benefits that an Illinois public employer provides basing eligibility exclusively
on one’s being an annuitant (i.e., the benefits of participation in one of the City’s Annuity
and Benefit Funds).
The Circuit Court’s denial of an injunction, and decision on
clarification/reconsideration was based on its wrong holding that protected benefits are
limited to just the obligations explicitly required by the Illinois Pension Code.
The core legal issues here are shown by Counsel’s colloquy with the court:
Underwood v. City of Chicago 12-23-15 Transcript (Pages 141:12 to 142:13):
141
12
13
14
15
16
17
18
19
20
21
22
23
24
1
2
3
4
5
6
7
8
9
10
11
12
13

MR. KRISLOV: No. I said that the
statute does not require the City to provide the
healthcare coverage, but Kanerva says where the City
does that. I mean, the City does this by ordinance.
The state does it by state statute. You don't have
to have it in the Pension Code.
But Kanerva is absolutely clear.
That's where you and I differ. Kanerva says that the
state provided benefit to people who are participants
in the Funds, in one of the state retirement funds -that's all that makes you eligible to participate in
the state group health benefit -- that that is
protected as well by Article 13, Section 5.
142
And so the City, having provided the
-- what it's providing now, the annuitant -- the City
of Chicago Annuitant Health Benefit plan, that by
doing that, that is a benefit which is limited in its
eligibility to -- conditioned on people who are
receiving an annuity or will receive an annuity from
one of the four Funds.
It is the same thing. The City having
signed onto that deal, the City having created a
retirement benefit of the annuitant healthcare plan
is obligated to continue providing that without
reduction. That's what Kanerva says Article 13,
Section 5 protects.
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In limiting the protected benefit to just those provisions that the Pension Code
explicitly requires, rather than the healthcare benefit provided annuitants by the City, the
Court makes a fundamental error of law that should be reviewed here on Direct Appeal.
Illinois Law is absolutely clear that a benefit provided by a governmental employer to its
annuitants, whose “eligibility for all of the benefits is limited to, conditioned on, and flows
directly from membership in one of the State's various public pension systems” is protected
against being diminished, without requiring it to be a Pension Code obligation.
Rather than “following the law”, the Circuit Judge’s decisions were based on
three clear errors of law, in:
(i) ignoring the presumption in favor of pensioners,
(ii) ruling that the protections were limited to what the Pension Code requires,
rather than what benefits the City and Funds provide explicitly conditioned on
being an annuitant, and
(iii) conflating the City’s statutory obligation to finance the Funds’ subsidies with
the City’s actually providing the healthcare benefit.
While the Circuit Court’s December 3, 2015 decision (Ex.3) acknowledges that
the participants (clearly those who were participants on 8/23/1989) have an enforceable
right to permanent protection of their benefits, Judge Cohen’s December 23, 2015 ruling
denying the requested preliminary injunction misunderstood the Constitution’s
protection as limited to what the Pension Code requires, ignoring Kanerva’s direct
rejection of precisely that limitation, holding that Art. XIII, §5 explicitly enforces for life
whatever benefit a government employer provides to participants.
Here, the participants are actually entitled to summary judgment – and to reach
the issue as soon as possible. The protected benefit is the City of Chicago Annuitant
Medical Benefits Plan, as it existed on 8/23/1989, for people who were participants in
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one of the four Funds on that date. Once that is recognized as the law, which it is, the
circuit court should enter an injunction against the City’s most recent changes, leaving
for future issue only the extent of the summary judgment and the extent of accounting
that the participants are entitled to, as a matter of law.
As a matter of law, the Court below should have ordered the City to defer its
declared diminution/“phase out” until its (il)legality can be determined by the court.
Especially in light of the Circuit Court’s recognition that the 8/23/1989
participants have enforceable rights to permanent protection of a benefit, it should have
simply followed through and blocked the January 1, 2016 changes, which by reducing
the City’s appropriation from $100 million to $29 million, diminished the City’s
benefit/subsidy/contribution and raised rates to annuitants.
III.

Direct Appeal is Appropriate Because the Issues are Pure Legal and
Constitutional Questions of Great Public Interest Hugely Impacting the City
of Chicago and Over 22,000 Current City Retirees, and Other Retirees Who
Started Working Before April 1, 1986 and September 23, 1989.
The court exercises this authority for direct appeal in cases that present an issue of

substantial public interest.9 The public interest is triggered by the fact that some 22,000
current annuitants have seen their annuitant healthcare premiums increased by the City as
much as 300% or more, over just the period since 2013.

9

Indeed, Kanerva v.Weems (regarding the same issues for State retirees’ healthcare) was
itself decided on direct appeal. And see Weinstein v. Rosenbloom, 59 Ill.2d 475 (1974).
In Weinstein, an attorney brought an action against members of the Industrial
Commission and one of its arbitrators seeking to have information made available to him
and seeking to have a Commission rule declared invalid and enjoin the Commission from
enforcing it. The order was appealable under Rule 302(b), because the subject matter
was of considerable importance and public interest.
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A.

The City’s Post-2013 Unilateral Reduction in the Benefit

Beginning with the 2014 Appropriation, the City has unilaterally reduced the
annuitants’ healthcare benefit appropriation as follows:

2013 Appropriation and Expenditure $102,326,353
2014 Appropriation:
$ 80,609,808
2015 Appropriation:
$ 62,912,845
2016 Appropriation
$ 32,700,910
Cumulative Reduction from 2013 Levels:

Reduction
From 2013
$ 21,716,545
$ 39,413,508
$ 69,625,443
$ 130,755,496

Accordingly, the 2016 diminishment alone is $69,625,443; the aggregate
diminution in appropriation from 2014 to 2016 is $ 130,755,496.
B.

In Any Event, the Retirees are Entitled to Have Their Premiums
Accurately Calculated. The City’s Method of Calculating Premium
Rates has Always Resulted in Overcharges to Annuitants.

The retirees have also asserted the “New Rates” imposed by the City for the post6/30/2013 Settlement period should be enjoined because they are calculated by a flawed
method that systematically overcharges annuitants.
During the course of the 2003-2013 Settlement, it was discovered that the Segal
projections, on which the City based its settlement period “rates” for retiree healthcare,
were in all ten years, substantially more than actually experienced during the settlement
period.
Accordingly, an audit and reconciliation process was ordered, in order to conform
rates charged to annuitants with the actual experienced costs of annuitant healthcare.
Over the ten-year period of the settlement, the audit and reconciliation process identified
overcharges to participants in each and every year. Total overcharges to participants
during the 2003-6/30/2013 period exceeded $51 million, which were refunded as part of
the audit and reconciliation process.
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Since the June 30, 2013 expiration of the 2003 Settlement, the City has refused to
audit and reconcile the rates charged to actual experience; refused for the last half of
2013, and will not audit or reconcile the rates to actual charges for 2014, 2015 or 2016.10
(Transcript, Supp. Record, C 4, at 99-102). This dispute is separately before the
Appellate Court, fully briefed, with no argument yet scheduled. City v. Korshak, Illinois
Appellate Court, First Judicial District, No 15-2183.
Moreover, the process by which the City continues to calculate annuitant
healthcare rates is based on the same estimating source and method, but which the City
refused to audit or reconcile.11 Participants assert that the rates charged for 2014, 2015
and 2016 are excessive, even before considering the City’s unilateral reduction of its
appropriation for annuitant healthcare.
C.

There are Two Diminishments at Issue.

Thus, there are two unilateral diminishment actions by the City: (i) increasing the
premiums by an estimated costs factor that has been overstated in every previous year
going back to its 2003 inception12 and (ii) reducing its appropriation for the benefit,
viewed either individually or in the aggregate, from the $102,326,353 aggregate
appropriation and expenditure in 2013, to $80,609,808 in 2014, reducing to $62,912,845
in 2015, and reducing it by a further 50% or $31 million in just the 2016 appropriation
alone13; (a total diminution of $100 million through 2015; $130,755,496 million by the
10

C 00737, Chart of City Rate Changes for 2016.
Testimony of Nancy Currier, Transcript, Supp. Record, C 4, at 80-82)
12
C 1695, Motion for Audit of 2013-2d half, documenting how City’s use of estimated
premiums has resulted in post-audit refunds when compared to actual experience for each
year, totaling more than $50 million over the last ten-year settlement period.
13
C 00737, Comparison of City Appropriations for Annuity Healthcare 2012-2016.
Source: City’s 2016 and 2014 Budget Books (C 1756), portions showing $31 million cut
11
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end of 2016; all of which diminutions result in corresponding increases in premiums to
annuitants.
Thus, the public interest triggered is the result that over 22,000 annuitants have
seen their annuitant healthcare premiums increased by the City as much as 300% or
more, over just the period since 2013. Indeed, some annuitants are faced with health
insurance premiums that actually nearly reach or exceed the amount of their annuities.
(Supp. Record, C 490, 703-704). Many face premiums exceeding 30% of their entire
gross annuity. (Supp. Record, C 330-338, Chart). Some, especially the non-Medicare
qualified who have families, spouse and dependents, face premiums exceeding $25,000
per year. (Supp. Record, C 330 at Tab. No. 15, 77, 128, 214, and many others in or in
excess of the $20,000 range - passim).
Direct appeal resolves the issues more quickly and thus serves the public interest.
On a macro level, related to the City’s budget, the City can set its budget knowing what
its liabilities are. But, obviously, Plaintiffs’ focus is on the individual hardship suffered –
the Plaintiffs submitted extensive evidence related to the issue of the balance of equities
and irreparable harm (See spreadsheet attachment to preliminary injunction motion,
(Supp. Record C 330) plus statements from participants, displaying severe hardships
some having to drop coverage as too expensive, in some cases costing more than their
entire monthly annuity (C 00822, Supp. Record C 593-839).

from city’s line item 0052 expenditures for Hospital and Medical Care to Eligible
Annuitants and their Dependents for 2016; following $21.7 million reduction in 2014,
and $17.7 million reduction in 2015, for a cumulative reduction of $69,625,443 to date,
which has been entirely borne by annuitants. Confirmed by testimony of City Budget
Director Holt (Supp. Record C 4, Transcript, 19:13-30:24), and City Benefits Manager
Currier (Id. at 80:15-20).
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Thus, on the balance of equities and hardships, there was little dispute that the
hardships and equities weigh towards the participants. But also, on review here, these
inequities underscore the public interest in granting Direct Appeal at this stage. The
Participants’ submissions spreadsheet summary (C 00822) and submissions of 148
participants (Supp. Record C 329-749) describing their not having sufficient quarters to
qualify for Medicare (Supp. Rec. 330, at Tab 9, 12, 20, 36, 48, 52, 65, 107, 141, 165,
233), having to forego health care and health insurance (Supp. Rec. 330, at Tab 23,134,
154, 224), seek other coverage because they cannot afford these crushing increases
(Supp. Rec. 330 inter alia at Tab 7,15, 16, 30, 37,43, 89, 118, 177, 214), facing premiums
that range above 30% of one’s annuity (Supp. Rec. 330 inter alia at Tab 83, 96, 102, 107,
184, 205, 3, 15, 35, 91, 95, 104, 130, 134, 136, 138, 157, 168, 179, 209, 217, 224) with
some exceeding the entire annuity (Supra.), are incontestable irreparable harms, huge
inequities, and a violation of their legitimate expectation of lifetime healthcare coverage
under the City’s Annuitant Medical Benefits Plan.
Granting Direct Appeal for quicker resolution relieves these hardships and is in
the public interest.
IV.

Multiplicity of Actions Impedes the Retirees’ Constitutional Rights
This case now is proceeding in three forums at the same time. The case is

pending before the Appellate Court on interlocutory appeal for denial of the preliminary
injunction (No. 15-3613), separately before the appellate court regarding the 2013
reconciliation for the City’s extension of the Plan for a full Plan Year (No 15-2183), and
at the same time the before the Circuit Court.
In the Circuit Court, the case is subject to not just the slow track, but also a
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muddled track with conflicting opinions. Thus, on December 3, 2015, Judge Cohen (i)
upheld the Complaint’s Constitutional Count 1, dismissing the contract and estoppel
counts with leave to replead; (ii) refused to recognize Judge Green’s May 1988 decision
(upholding the participants’ claims of term of employment, contract and estoppel) as law
of the case, (iii) declared that the post-1983 statutes’ labels of the benefits as not
protected were unenforceable, (iv) denied the City and Funds’ motions to dismiss Count
1 (Constitutional Protection of Retiree Healthcare Benefits), leaving for future
determination the parameters of the protected benefit, and dismissing without prejudice
Counts 2 (Contract) and 3 (estoppel), with leave to replead. A2, C 00567. Plaintiffs filed
their Third Amended Class Action Complaint on January 13, 2016.
But then on “clarification”, the Circuit Court “clarified” its ruling, now defining
the City’s sole responsibility as just what is required in the Pension Code, nothing beyond
financing the funds’ subsidies. (March 4, 2016 ruling at page 5 attached hereto at Ex. 4).
In the December 3, 2015 ruling, the court had upheld Count 1 as stating a cause of action
for declaratory relief as to the City’s and Funds’ obligations under the 1983 and 1985
amendments, but stated that “the exact nature of those obligations … is not properly
decided on a §2-615 motion to dismiss.” The court appeared to be leaving the definition
of the protected benefit to a future determination. Subsequently however, the Circuit
Court, without full briefing, narrowly defined what the City and Funds’ constitutional
obligations are – as the Pension Code’s obligation to the Funds to provide health care
programs for their annuitants and the City to just finance the Funds subsidies.
Thus, this case is spinning out of control, and not just in numerous court rooms,
and with numerous captions, but even on what would seem to be the main track – the
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case is subject to conflicting decisions, and on a slow track that will not be finally
resolved before the City’s terminating the benefits at year-end.
As a question of law this Court can advance this case and answer on direct appeal:
Whether the City of Chicago’s having provided the City of Chicago
Annuitant Medical Benefit Plan, whose eligibility is determined by one’s
being an annuitant, triggers the protection of 1970 Illinois Constitution
Article XIII §5, despite its not being explicitly required by the Illinois
Pension Code, or may be enforced under principles of contract or estoppel,
as described in the Third Amended Complaint.
Participants are entitled to a speedy resolution of this issue and to have their
entitlement determined sufficiently before year end to obtain other coverage if need be.
Indeed, the City itself takes the position that people who are forced to leave the program
will not be accepted back after September, 2016 even for those who are healthy if the
Plan terminates.
However, the Circuits Court’s refusal to order an answer of the complaint and
instead require another round of motions is a problem – to go through another round of
lengthy machinations, to be essentially the same place we are now at, or worse, another
appeal on a certified question months from now on the very eve of the City’s total
threatened Plan termination.
All the while the Retirees are suffering under the current healthcare premium
rates, some of which actually exceed their total gross annuities.
The time is short to grant Rule 302(b) direct appeal.
This Court should grant direct appeal to reaffirm for the City’s retirees that these
benefits provided by a public employer based on participation in the City’s retirement
systems (i.e. provided, conditioned on, and flowing from participation in an Illinois
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retirement system) are Constitutionally protected benefits of participation, at least to
restore the rates to their 2013 levels until the legal issues are resolved.
Conclusion
This Court’s taking the cases on Direct Appeal on all three questions of law is the
only way to bring resolution of these claims before the City terminates coverage entirely
at year end, not merely diminishing, but actually ending Constitutionally protected
benefits for more than 22,000 City annuitants, most of whom devoted their working lives
to the City, who were assured of, and reasonably relied upon, lifetime healthcare
coverage that is being phased out and terminated, despite their Constitutional Contract
and Estoppel claims. Participants’ claims have been under attack since 1987, revived
under challenge, and repeatedly settled by interim settlements until the City’s 2013
determination to end their claims for all time. Now with the case relaunched, it has been
strategically divided and stalled by the City and Funds.
Accordingly, this Court should grant Rule 302(b) Direct Appeal to reach the
pending questions of law regarding the City’s plan to “phase out” the City of Chicago’s
Annuitant Medical Benefit Plan.
Dated: April 18, 2016
By: /s/Clinton A. Krislov
Attorney for Plaintiffs, Participants
Clinton A. Krislov, Esq.
(clint@krislovlaw.com)
Kenneth T. Goldstein, Esq.
(ken@krislovlaw.com)
KRISLOV & ASSOCIATES, LTD.
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20 North Wacker Drive, Suite 1300
Chicago, Illinois 60606 (312) 606-0500
29

Certificate of Service
I, Kenneth T. Goldstein, an attorney, on oath state that on April 18, 2016, I caused
the foregoing Motion to be served on Defendant and upon the Illinois Supreme Court, at
the addresses below on by U.S. Mail, (as indicated below) with proper postage paid,
deposited from the U.S. Mail box located in the Civic Opera House, 20. N. Wacker
Drive, properly addressed, and before 5:00 p.m.
s/Kenneth T. Goldstein
Attorney for Plaintiffs
Clinton A. Krislov
Kenneth T. Goldstein
KRISLOV & ASSOCIATES, LTD.
20 Wacker Drive, Suite 1300
Chicago, IL 60606
(312) 606-0500

30

SERVICE LIST
Jennifer Naber
Joseph Gagliardo
Laner, Muchin
515 N. State Street, 28th Floor
Chicago, Illinois 60610
Phone: 312-494-5359
Fax: 312-467-9479
Richard J. Prendergast
Lionel W. Weaver
Michael T. Layden
Richard J. Prendergast, Ltd.
111 W. Washington St., Suite 1100
Chicago, Illinois 60602
Phone: 312-641-0881
Fax: 312-641-3562
Counsel for The City of Chicago
Benna Ruth Solomon
Deputy Corporation Counsel City of
Chicago Department of Law, Appeals
30 N. LaSalle Street, Suite 800
Chicago, IL 60602
Phone: 312-744- 7764

Edward J. Burke
Mary Patricia Burns
Burke, Burns & Pinelli Ltd.
Three First National Plaza, Suite 4300
Chicago, IL 60602
Phone: 312-541-8600
Fax: 312-541-8603
Counsel for The Firemen’s Annuity and
Benefit Fund of Chicago and The
Municipal Employees’ and Benefit Fund of
Chicago

David R. Kugler
c/o Policemen's Annuity and Benefit Fund
221 North LaSalle Street
Suite 1626
Chicago, Illinois 60601-1203
Counsel for the Policemen’s Annuity and
Benefit Fund of Chicago

John Kennedy
Cary Donham
Taft Stettinius & Hollister LLP
111 E. Wacker Drive, Suite 2800
Chicago, Illinois 60601
Phone: 312-527-4000
Counsel for The Laborers’ & Retirement
Board Employees ‘Annuity and Benefit
Fund of Chicago

31

EXHIBIT 1

Exhibit 1

EXHIBIT 2

Exhibit 2

No. 15- 2183
IN THE APPELLATE COURT OF ILLINOIS,
FIRST DISTRICT

CITY OF CHICAGO, a municipal corporation,
Plaintiff-Counterdefendant-Appellee,

Appeal From
the Circuit Court of
Cook County
Chancery Division

v.
No. 01 CH 4962
(Originally
87CH10134)

MARSHALL KORSHAK, et al.
(Police, Fire, Municipal and Laborers Funds Trustees)
Defendants-Counterplaintiffs-Appellees

Calendar No. 5
Hon. Judge Neil H.

Cohen
and
MARTIN RYAN, et al.

Notice of Appeal
filed: 7/31/15

(Participants Class)
Intervening-Plaintiffs-Appellants.

APPELLANTS’ BRIEF

Clinton A. Krislov
Kenneth T. Goldstein
KRISLOV & ASSOCIATES, LTD.
20 Wacker Drive, Suite 1300
Chicago, IL 60606
(312) 606-0500

ORAL ARGUMENT IS REQUESTED

POINTS AND AUTHORITIES

Introductory Statement .....................................................................................................1
Issue Presented ...................................................................................................................1
Jurisdiction .........................................................................................................................1
Statement of Facts ..............................................................................................................2
A.

Audit and Refund Requested ................................................................................2

B.

Background ............................................................................................................2

City v. Korshak, 206 Ill.App.3d 968 (1st Dist. 1990),
PLA denied, 139 Ill.2d 594 (1991), cert. denied, 503 U.S. 918.....................................2
C.

The Settlement Terms............................................................................................3

D.

Reconciliation Audit and Refund Order..............................................................4

E.

The City’s Declaration Extending the Settlement’s Benefits to
12/31/2013 ...............................................................................................................5

Petzler, Cleveland.com, December 14, 2014, http://www.cleveland.com/open/
index.ssf/2014/12/amer_ahmad_sentenced_to_15_yea.html) .......................................5
F.

Motion for Audit and Reconciliation for the Rest of 2013 – Relief
Requested ................................................................................................................7

G.

The Circuit Court’s Retained Jurisdiction Was Itself an Important
Benefit of the Settlement Agreement and Reconciliation Order .......................7

H.

The Circuit Court Dismissal .................................................................................8

Summary of the Argument ...............................................................................................8
Argument ............................................................................................................................9
I.

The Court is required to review this issue de novo, and liberally in favor of the
Retirees....................................................................................................................9
Kanerva v. Weems, 2014 IL 115811 ........................................................................9

i

Cambridge Eng'g, Inc. v. Mercury Partners 90 BI, Inc.,
378 Ill. App. 3d 437, 450 (2007) ......................................................................9
II.

The Participants are entitled to an audit and reconciliation of
the second half of 2013, both by the City’s Agreement and their
fundamental right to accurate allocation of charges under the
Agreement, extended by the City .......................................................................10
The Circuit Court had jurisdiction to interpret and enforce the
Settlement Agreement and Reconciliation Orders’ terms, as
explicitly extended by the City, and should have proceeded to order the
City to comply with the Audit and Reconciliation Procedures, both because
the Agreement so provided, and because the City’s calculation of premiums
had produced overcharges in every one of the years of
the 2003-2013 Settlement .....................................................................................10
Ryan v. City of Chicago and Korshak, No. 09-3677 (Consl) ................................10
Underwood v. City of Chicago, 779 F.3d 461 (7th Cir. 2015) ..............................10
A.

Enforcement of the Settlement Based the Upon the City’s Own
Declaration Unilaterally Extending the Settlement Agreement’s
and Reconciliation Order’s Benefits ......................................................11

B.

The Audit and Reconciliation are also appropriate because every
past year of the settlement has shown substantial overcharges. ........12

C.

Jurisdiction Explicitly Exists For the Court to Enforce the
Settlement Agreement .............................................................................12

Dir. Of Ins. V. A & A Midwest Rebuilders, Inc.,
891 N.E.2d 500, 383 Ill.App.3d 721 (2nd Dist. 2008) ..............................13, 14
D.

The Court’s Holding That The Extension Should Not Be Viewed
As An Enforceable Extension (Because The City Did Not Have
The Power To Modify Or Amend The Agreement Unilaterally)
Ignores That The City Is Estopped From Asserting That It
Lacked Authority To Do What It Did. ...................................................16

Proof of Service ................................................................................................................18
Certification of Compliance ............................................................................................19
Appendix
ii

Index of the Record

iii

Introductory Statement
In this long-running retiree healthcare litigation, the City of Chicago unilaterally
declared that it was extending the coverage and benefits of the 2003 Settlement
(specifically allocating healthcare cost among the City, the Retirement Funds, and the
participants, with an audit and reconciliation provision) beyond the Settlement’s June 30,
2013 expiration, and through the end of the 2013 Plan Year, but then refused to comply
with the Agreements’ obligations to audit and reconcile the retiree health care charges for
the second half of 2013.
Despite the Agreements’ provisions explicitly retaining jurisdiction to interpret and
enforce (which themselves are a term and benefit of the settlement), the Circuit Court on
July 1, 2015 denied Class Counsel’s motion to enforce, and granted the City’s motion to
strike and dismiss, declaring that it lacked jurisdiction, because the Agreement’s term had
been reached.
In short, the retiree healthcare participants are entitled to be accurately charged.
Issue Presented
Whether the Settlement Agreement and Reconciliation Orders’ retention of
jurisdiction provisions provided jurisdiction for the Circuit Court to enforce the audit and
reconciliation provisions of the 2008 Order, based upon the City’s unilateral extension of
the Settlement’s coverage and benefits?
Jurisdiction
Pursuant to Illinois Supreme Court Rule 301, Plaintiff-Appellant appeals to the
Appellate Court of Illinois, First District, from the Memorandum and Order Entered on
July 1, 2015, (A1, C187) and final judgment of the Circuit Court, Cook County, Illinois,
1

Chancery Division, entered on July 14, 2015 (C190). Pursuant to Illinois Supreme Court
Rule 303, Plaintiff-Appellant timely filed a Notice of Appeal on July 31, 2015. A4, C191.
Statement of Facts
A.

Audit and Refund Requested

As relevant to this appeal, Class Counsel for the two certified classes of retirees,
Korshak (pre-1988 retirees) and Window (post 1987 -pre August 23, 1989 retirees) classes,
seeks to enforce and obtain relief under the 2003 Settlement Agreement, C4, C14, Ex. 1,
and the October 1, 2008 Agreed Order to Approve Reconciliation and Administrative
Procedures Order (“Reconciliation Order”), which by its own terms apply to audit a plan
year, C30, Ex. 2, p.5, and in which benefits were further explicitly reiterated and extended
by the City’s May 15, 2013 letter (C42, Ex.3) through the end of 2013.
B.

Background

This action was originally filed as case number 87 CH 10134, brought by the City
of Chicago (Athe City@) to determine its obligation to provide health benefits to annuitants
of the four City Annuity and Benefit Funds: Police, Firemen, Municipal Employees and
Officers, and Laborers (collectively, Athe Funds@).
Following a trial in June 1988, an original interim ten-year settlement between the
City and the Funds’ trustees was approved over the participant class= objection, albeit
subject to the participants’ explicit rights to revive the litigation if no permanent resolution
was reached by the end of 1997. (The first “Korshak” Settlement; City v. Korshak, 206 Ill.
App. 3d 968 (1st Dist. 1990)) PLA denied, 139 Ill. 2d 594 (1991), Cert. denied, 503 U.S.
918. Since no permanent resolution had been reached by the end of 1997, Class Counsel,
Krislov, sought and ultimately obtained the Appellate Court’s Order reviving the
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participants claim to lifetime coverage. A12, Ryan v. City of Chicago and Korshak (June
15, 2000). Thereafter, the case was restored, and negotiations mediated by Circuit Judge
Lester Foreman eventually resulted in the 2003 Settlement Agreement. C14, Ex. 1, as
approved and entered by the Circuit Court on June 16, 2003, covering a Class “consisting
of: all [then] current annuitants of the Funds, who are receiving an annuity based on City
Service and who are enrolled in City healthcare plans, and their eligible dependents; and all
current and former City employees who will become one of the Funds= Future Annuitants
on or before June 30, 2013, and their eligible dependents.” C14, Ex. 1, Settlement
Agreement at II.H. The Settlement Period in this case began July 1, 2003 and lapsed June
30, 2013. C14, Ex. 1, Settlement Agreement II.J.
C.

The Settlement Terms

The 2003 Settlement Agreement, in relevant part, provides that during the
Settlement Period, the City will make healthcare coverage available to all Class Members
and the City will pay at least the following percentages of Defined Costs1:
A. 55% of the Defined Costs of that coverage for all Class Members: (1)
who are annuitants of the Funds based on City Service as of the
effective date of the Settlement Agreement and their eligible
dependents; or (2) who becomes Future Annuitants on or before June
30, 2005, and their eligible dependents.
B. 50% of the Defined Costs of that coverage for all Class Members who
become Future Annuitants after June 30, 2005, and before June 30,
2013, and who have 20 or more Years of City Service, and their eligible
dependents.
C. 45% of the aggregate Defined Costs of that coverage, for all Class
Members who become Future Annuitants after June 30, 2005, and
before June 30, 2013, and who have 15 to 19 Years of City Service, and
their eligible dependents.
1

C14, Ex 1, Settlement Agreement, IV. A.
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D. 40% of the aggregate Defined Costs of that coverage for all Class
Members who become Future Annuitants after June 30, 2005, and
before June 30, 2013, and who have 10 to 14 Years of City Service, and
their eligible dependents.
E. 0% of the aggregate Defined Costs of that coverage for all Class
Members who leave the employ of the City after June 30, 2005, and
before June 30, 2013, and who have less than 10 Years of City Service.
These persons may participate in the City=s Settlement Healthcare
Plans, but at their own cost.
However, it turned out that the estimation on which the City prospectively set rates
to annuitants was much higher than the actual costs were for each and every year of the
settlement period.
D.

Reconciliation Audit and Refund Order

In monitoring the Settlement’s operation, Class Counsel discovered that the (Segal)
projections used to set retirees healthcare rates had substantially overestimated the costs,
meaning that the charges imposed on participants were substantially greater than their
share of the actual costs experienced, such that the City had actually paid less than the
applicable “at least” percentage of actual Defined Costs.
Following negotiations between the parties, the court, on October 1, 2008, entered
an Agreed Order to Approve Reconciliation and Administrative Procedures Under the
2003 Approved Settlement Agreement, R.30, Ex. 2, providing an annual audit and
reconciliation of each year’s charges to the costs actually experienced, and the appropriate
allocation of healthcare costs between the City and the annuitant/participants.
The results of this process have been substantial. Over the course of the ten year,
2003 settlement period through June 30, 2013, the Audit and Reconciliation process (every
year) resulted in identifying and refunding to participants – more than $50 million
($50,437,665) in overcharged premiums, (C8) including the first six months of 2013:
4

Reconciliation Year

City’s Overcharges Refund To Retiree
Healthcare Participant Annuitants
$10,152,289
$2,652,584
$1,466,381
$5,775,483
$4,775,545
$7,285,910
$9,779,423
$5,443,117
$3,216,933
$50,547,665

Settlement -2005
2006
2007
2008
2009
2010
2011
2012
6 Months, January to June 2013
Total Refunds Through June, 2013

The Reconciliation Order thus is a substantial benefit term under the Settlement,
ensuring charge accuracy, and correction of overcharges. The audit determines the
correct healthcare cost shares assessed to retiree/annuitants, and in the process has returned
tens of millions of dollars over the projected rate to retiree/annuitants who have been
overcharged. The periodic/yearly audit, reconciliation and refund is thus a major benefit
of the Settlement. C44, Ex. 4 Reconciliation for Post-2005 Plan Years.
E.

The City’s Declaration Extending The Settlement’s Benefits To
12/31/2013.

On May 15, 2013, the City wrote all of the participant class members, and
unilaterally announced it was continuing the coverage and benefits under the Settlement
Agreement going forward through December 31, 2013, allowing retirees to maintain
coverage “for a full plan year.” The City’s letter, C42, Ex. 3, by then-City Comptroller,
Amer Ahmad,2 declared:

2

Petzler, Cleveland.com, December 14, 2014 (“A federal judge has sentenced disgraced
ex-Ohio Deputy Treasurer Amer Ahmad to 15 years in prison for his role in a kickback
scheme”) after being a fugitive Ahmad is now serving his sentence.
http://www.cleveland.com/open/index.ssf/2014/12/amer_ahmad_sentenced_to_15_yea.ht
ml).
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After reviewing the findings of the report, and after hearing many of the concerns
expressed by retirees, employee representatives and industry experts, the City has
decided the following:
The City will extend current coverage and benefit levels through December 31,
2013. This additional time will allow retirees to maintain coverage for a full plan
year…”
C43.
Subsequently, in the 2013 audit and reconciliation, the City submitted only the data
for the first six months of 2013, asserting that it was not required to submit the post-June
30, 2013 expenditures to the audit and reconciliation process. (C54, Ex. 5, Emails
between Class Counsel Krislov and City Attorney Jennifer Naber, in which Class Counsel
Krislov requested the City to subject the 2d-half-2013 expenditures to the audit and
reconciliation process, Ms. Naber’s advice that the City refused, and Mr. Krislov’s
approval to send out the reconciliation refunds for the first half, while reserving the right to
bring the matter before the court on the post-6/30/2013 charges.)
This first 6 months of 2013 alone showed overcharges of $3,216,933 and
reconciliation refund checks for that period were issued on or about February 2, 2015.
Despite the announcement to maintain “coverage and benefit levels through December 31,
2013,” for a full plan year, the City refused to provide an audit, reconciliation and refund
for the time period of June through December 31, 2013.
Based on the fact that the Settlement audit and reconciliation process produced
millions of dollars in every single year ($3 million for just the first half of 2013), there is
every reason to believe that an actual computation of the actual costs for the last half of
2013 will similarly result in millions in additional overcharge refunds to annuitants.
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F.

Motion For Audit And Reconciliation For The Rest Of 2013 – Relief
Requested.

On multiple occasions, Class Counsel requested the City provide the relief
requested, an audit, reconciliation and refund. Despite Class Counsel’s requests, the City
refused to audit and reconcile the second half of 2013 benefits due the retiree/annuitant
class. C54.
Accordingly, Class Counsel requested relief to require the City to audit and
reconcile the last half of 2013, since the benefits of the Korshak settlement, the
Reconciliation Order, which the City agreed to provide for each Plan Year, and which the
City also reiterated that extended for a “full plan year” to the end of 2013, includes an
audit, reconciliation, and refund and may account to several million dollars in refund
overpayments.
G.
The Circuit Court Retained Jurisdiction was Itself an Important
Benefit Of The Settlement Agreement and Reconciliation Order.
The Reconciliation Order, (as did the Settlement Agreement), expressly provides
that “The Court retains jurisdiction relating to the enforcement of this Order, only upon
petition from the City or Counsel for one of the Funds or Counsel for the Subclasses.”
C30, Ex. 2, p. 11 (C40).
Similarly, the Settlement Agreement provides the Circuit Court “retains
jurisdiction over all matters relating to the interpretation, administration, implementation,
effectuation, and enforcement of this Agreement,” upon petition from the City or counsel
for one of the Funds or counsel for intervenor Korshak or Window Classes (i.e. Krislov &
Associates, Ltd.) C14, Ex. 1 Settlement Agreement, V.B.7, p. 13 (C27).
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H.

The Circuit Court Dismissal

The Circuit Court’s dismissal as lacking jurisdiction wrongly rested solely on the
Settlement’s June 30, 2013 term. The Court stated, the Settlement Agreement terminated
June 30, 2013 and cited that on June 16, 2003, the court approved the settlement and
dismissed the case with prejudice, noting “[j]urisidction was retained for the sole purpose
of enforcing the Settlement Agreement.” A1-2, C188.
The Court further stated that with the entering of an Agreed Order, on October 1,
2008, providing for “Reconciliation Procedures” through the end of the Settlement
Agreement, “the court retained jurisdiction for enforcement of the Agreed Order.” A1-2,
C188. But, then the Court held that at the conclusion of the Settlement Agreement in July
2013, when the Plaintiffs, sought to “reactivate” the case, the court found the case had been
dismissed with prejudice with the expiration of the Settlement Agreement, “even though
the class members had reserved the right to reassert certain claims after the expiration of
the Settlement Agreement.” A1-2, C187-188.
Thus, the court dismissed the case, and denied the motion at issue, viewing it as not
one for “enforcement” of terms of the Settlement Agreement, A1-2, C188, and
characterizing it as Class Counsel seeking to “impose new obligations on the City which
were not part of the Settlement Agreement.” A1-2, C188.
Summary of the Argument
Participants are entitled to an audit and reconciliation of the retiree healthcare
charges for the last half of 2013 because: 1) the Settlement Agreement explicitly imposes it
for “a plan year”, 2) the City extended it, and the retirees have a right to accurate charges
especially in light of every prior years’ overcharges, and 3) the court’s holding that it
8

lacked jurisdiction ignored both the Agreements’ provisions and the court’s inherent
authority.
Argument
I.

The Court is required to review this issue de novo, and liberally in favor of the
Retirees.
We begin in context with the Supreme Court’s declaration in Kanerva v. Weems,

2014 IL 115811, ¶ 55 that retirees’ health benefits are pension rights that must be liberally
construed in favor of the rights of the pensioner as protected by our Constitution’s pension
protection clause. The Court below incorrectly read the Settlement and the extension
letter narrowly, and concluded that the letter did not extend the settlement, and the City
could not unilaterally amend, modify or supplement the Settlement.
The issue here involves the interpretation (administration, implementation,
effectuation, and enforcement) of the Settlement Agreement and Reconciliation Order.
“Contract interpretation is a question of law, to be reviewed de novo on appeal.”
Cambridge Eng'g, Inc. v. Mercury Partners 90 BI, Inc., 378 Ill. App. 3d 437, 450 (2007),
citing, K's Merchandise Mart, Inc. v. Northgate Ltd. Partnership, 359 Ill. App. 3d 1137,
1142 (2005). “In doing so, the court seeks to determine and give effect to the parties' intent,
as evidenced by the language of the contract itself.” Cambridge Eng'g, Inc., 378 Ill. App.
3d at 450.
The audit and reconciliation process is a benefit of the Settlement. The City’s
refusal contradicts the plain language of the Reconciliation Order requiring audit and
reconciliation of each plan year:
3. Reconciliation for Post-2005 Plan Years. The following Reconciliation
procedures are proposed for Post-2005 Plan Years:
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a.
Reconciliation Procedures. For each plan year after 2005, the City
will initiate its analysis by the following June 30, and will prepare a
Reconciliation Statement…
C34 (emphasis added).
Accordingly, the Participant Classes are entitled to enforce the audit and
reconciliation procedures for the full year 2013, including the last six months of 2013,
which is a benefit of the Settlement and Reconciliation Order.
The retained jurisdiction provision, to bring the motion below, as enforcement,
likewise was a benefit of the Settlement Agreement and Reconciliation Order. The court
here had jurisdiction to order the audit and reconciliation by the terms of the Settlements
and the Court’s inherent authority jurisdiction.
II.

The Participants are entitled to an audit and reconciliation of the second half
of 2013, both by the City’s Agreement and their fundamental right to accurate
allocation of charges under the Agreement, extended by the City.
The Circuit Court had jurisdiction to interpret and enforce the Settlement
Agreement and Reconciliation Orders’ terms, as explicitly extended by the
City, and should have proceeded to order the City to comply with the Audit
and Reconciliation Procedures, both because the Agreement so provided, and
because the City’s calculation of premiums had produced overcharges in
every one of the years of the 2003-2013 settlement.
This is the third time that the Circuit Court has frustrated the Retirees’ explicit

protections under the Settlement Agreements imposed on (the original Korshak settlement)
or agreed to (the 1997 extension and the 2003 Settlement and Audit and Reconciliation
Agreements) by the participants in the City’s four retirement systems.3

3 Ryan v. City of Chicago and Korshak, 98-3465 and 98-3667 consl. June 15, 2000 Order,

A12, (Illinois appellate court, restoring the participants’ rights to assert their claims as they
existed on October 19, 1987). Subsequently, the lower Circuit Court required the
post-2013 restoration of participants claims to be done by a new complaint which we did,
which sidetracked the participants’ claims for two years following the City’s removal to
federal court, eventually vacated, remanded and proceeding again before Judge Cohen, sub
nom, Underwood v. City of Chicago, 779 F.3d 461 (7th Cir. 2015).
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This time, the Circuit Court’s reading ignores the fact that the City unilaterally
extended the “coverage and benefit levels” of the settlement, and cannot complain about its
being enforced against itself.
A.

Enforcement of the Settlement Based Upon the City’s Own
Declaration Unilaterally Extending the Settlement Agreement’s
and Reconciliation Order’s Benefits.

This was an enforcement of the Settlement. Plaintiffs’ Motion to Enforce the
terms of the Settlement Agreement and Reconciliation Order is based upon the City’s
unilateral extension of their benefits to the retirees to the end of the 2013 Plan Year. In
short, the Settlement obligates the City to certain percentages and the audit/reconciliation
for each plan year ensures that the charges are correct.
The City’s May 15, 2013, letter simply commits itself to extending the benefits of
the Settlement through the end of 2013, writing:
I am writing to update you of developments regarding retiree healthcare benefits.
Under the Korshak Settlement Agreement, the City of Chicago agreed to provide
support for healthcare coverage to annuitants through June 30, 2013…the City has
decided the following:
1.

The City will extend current coverage and benefit levels through
December 31, 2013. This additional time will allow retirees to
maintain coverage for a full plan year, recognizing what we heard
from many retirees who have planned deductible and out of pocket
expenditures based on an expectation of full year coverage. …

C42, Ex. 3.
Having used the words “extend current coverage and benefit” along with “maintain
coverage for a full plan year” the City did extend the coverage and benefit levels for the
whole 2013 plan year. Benefits and coverage includes the minimum “at least” 55%
contribution share by the City and to ensure that percentage, the City is obligated to
perform the agreed audit and reconciliation for the whole 2013 plan year. The City cannot
11

later limit what parts of those benefits are extended.
The City’s argument that it is not obligated to perform an audit for the rest of 2013
thus ignores the City’s 2008 Agreed Order to Approve Reconciliation and Administrative
Procedures Order (“Reconciliation Order”), which by its own terms covers a plan year,
(C30, Motion, at Ex. 2, p. 5), and in which benefits were further explicitly reiterated and
extended by the City’s May 15, 2013 letter (C42, Motion at Ex.3) through the end of 2013.
In short, the Settlement sets specific cost allocations, the rates are charged based on an
estimate, and the audit reconciles the charges to the actual costs for each plan year (i.e., not
just a portion).
B.

The Audit and Reconciliation are also appropriate because every past
year of the settlement showed substantial overcharges.

Nor is there a legitimate basis for the City to charge wrong amounts. That is, the
City might have a concern about having an audit if the previous ten years not shown
overcharges in every single year, including overcharges of $3.2 million in the first six
months of 2013 alone. C8. Plaintiffs’ Motion detailed the fact of over charges in every
single year, with the Audit/Reconciliation producing over $50 million in refunds over the
course of the Settlement. C8, C44.
Plaintiffs’ seek to enforce, to require the City to do what it announced it would do –
extend the benefits to the retirees for the 2013 “Plan Year.”
C.

Jurisdiction Explicitly Exists For The Court To Enforce The
Settlement Agreement.

The Settlement Agreement squarely preserves this Court’s jurisdiction to interpret
and enforce its terms4, especially when it is the City who has extended it.

4

Both the Reconciliation Order and Settlement Agreement expressly provides for retained
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The City’s citation below to Dir. of Ins. v. A & A Midwest Rebuilders, Inc., 891
N.E.2d 500, 505, 383 Ill. App. 3d 721, 726 (2nd Dist. 2008) supports Plaintiffs’ motion,
declaring “it is quite clear that the trial court intended to retain jurisdiction to enforce the
settlement agreement between the parties.”
Although the trial court loses jurisdiction to amend a judgment after 30 days from
entry, it retains indefinite jurisdiction to enforce the judgment. A & A Midwest
Rebuilders, Inc., 383 Ill. App. 3d at 723.
A trial court may retain jurisdiction to enforce a settlement agreement, after an
agreed dismissal, where its dismissal order specifically retains jurisdiction to enforce the
underlying agreement. A & A Midwest Rebuilders, Inc., 383 Ill. App. 3d at 725 (the trial
court retained jurisdiction to enforce the settlement agreement where the dismissal order
expressly stated "the [c]ourt retains jurisdiction to enforce said agreement").
Also, “a court retains the inherent authority to enforce its own orders.” A & A
Midwest Rebuilders, Inc., 383 Ill. App. 3d at 723, noting whether the trial court's order
conforms to prior judgment or imposes new obligations is at issue, contemplated future
conduct is a “significant” consideration. Id., at 723 (“It is significant that the cases cited

jurisdiction.
Reconciliation Order:
“The Court retains jurisdiction relating to the enforcement of this Order, only upon petition
from the City or Counsel for one of the Funds or Counsel for the Subclasses.” C14,
Motion at, Ex. 2, p. 11.
Settlement Agreement:
“retaining jurisdiction over all matters relating to the interpretation, administration,
implementation, effectuation, and enforcement of the Settlement Agreement, only upon
petition from the City or counsel for one of the Funds or counsel for intervenor Korshak or
Window Classes.” (i.e. Krislov & Associates, Ltd.). C30, Motion at, Ex. 1 Settlement
Agreement, V.B.7, p. 13.
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in the preceding paragraph involved judgments that contemplated future conduct”).
Thus, this case is not a “modification”, but an enforcement of a key provision under
the Settlement Agreement and Reconciliation Order. The trigger is the City’s own use of
the word “extended” and its use of the defined term, “plan year.” The extension, rather
than modification, is further supported because the “benefit” at issue is the minimum, “at
least 55%”cost share owed by the City, and the enforcement of the provision is via the
Audit and Reconciliation – itself a Settlement Benefit, even if all that it did was confirm the
correctness of the estimate-based “rates” charged.
A&A Midwest Rebuilders, Inc. also weighs in favor of retained jurisdiction – where
the court considers the distinction between enforcement and modification. Id. at 726 (the
court “retains indefinite jurisdiction to enforce the judgment"). In this case no new
obligation is imposed, the Audit and Reconciliation Benefit was a vital part of the
Settlement for many years, recovering some $50 million in reconciliation refunds over paid
by the retirees over the ten years of the agreement.
A & A Midwest Rebuilders, Inc. also considers whether future conduct was
contemplated. A & A Midwest Rebuilders, Inc., 891 N.E.2d at 505, 383 Ill. App. 3d at
726. In this case, each Plan Year contemplated future conduct, the very actions sought
here, a yearly Audit and Reconciliation. A & A held, “[s]pecifically, where an order
contemplates future conduct, it may be inferred that the court retained jurisdiction to
enforce it.” Id.
The court below ignored the most compelling factor considered by the Court in
A&A, that there is an “express statement regarding the retention of jurisdiction.” A & A
Midwest Rebuilders, Inc., 891 N.E.2d at 504, 383 Ill. App. 3d at 725. The Reconciliation
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Order expressly provides for retained jurisdiction, stating, “The Court retains jurisdiction
relating to the enforcement of this Order, only upon petition from the City or Counsel for
one of the Funds or Counsel for the Subclasses.” C30, Motion at, Ex. 2, p. 11. Similarly,
the settlement agreement provides that this Court retains jurisdiction over all matters
relating to the interpretation, administration, implementation, effectuation, and
enforcement of the Settlement Agreement, only upon petition from the City or counsel for
one of the Funds or counsel for intervenor Korshak or Window Classes (i.e. Krislov &
Associates, Ltd.) C4, Motion, Ex. 1 Settlement Agreement, V.B.7, p. 13.
The City’s refusal to perform the audit and reconciliation procedures through the
full 2013 Plan Year, despite the City’s extending the benefits, simply deprives Retirees of
the important aspect of accuracy: the assurance that the Reconciliation Order’s procedures
— to audit and reconcile the charges annuitants paid versus their actual cost-based
obligation share and, to correct and refund any overcharges to participants for the last half
of the year 2013—have been carried out, and the City cannot ensure that the City has
actually paid the “at least” percentages required by the Settlement Agreement for the 2013
Plan Year which is the Agreement and Settlement.
The results of the Audit and Reconciliation process have been substantial. Over
the course of the settlement period through June 30, 2013, the Audit and Reconciliation
process has identified and refunded to participants over $50 million ($50,437,665) in
overcharged premiums in each and every one of the 10 years that have been audited and
reconciled ($3.2 million for the first six months of 2013 alone). The Reconciliation Order
is a substantial benefit under the Settlement.
The City is thus obligated to perform an Audit and Reconciliation for the full 2013
15

Plan Years, by its own extension, and the Court has explicit retained jurisdiction to order
the City to do so under the Settlement Agreement and the context that future conduct was
annually contemplated.
D.

The Court’s Holding That The Extension Should Not Be Viewed As An
Enforceable Extension (Because The City Did Not Have The Power To
Modify Or Amend The Agreement Unilaterally) Ignores That The City
Is Estopped From Asserting That It Lacked Authority To Do What It
Did.

The City argued, and the Court agreed, that the City did not have authority to
unilaterally extend the agreement, because the City lacked the explicit power to modify or
amend the Agreement. C187-188. Nonetheless, (1) the City in actuality did extend the
agreement and carried it out in reality, and (2) cannot escape the accountability provisions
of its de facto, if arguably not de jure extension, and must live by the result. The City is
the party that labeled its own action as an extension for a “plan year.” Indeed, Class
Counsel did not object, and at the time of the extension there was no notice as to any
limitation to particular benefits that would be extended; the City described the action as an
extension, not a modification or amendment and Class Counsel did not have notice as to a
limitation of the extension of any particular benefits, since the City did not qualify which
benefits the City was not agreeing to extend.
***
WHEREFORE, Class Counsel respectfully requests this Court to reverse the
dismissal below and Order the City to Enforce the Settlement Agreement’s obligations to
audit, reconcile and refund any cost overcharges in the annuitant healthcare premium
“rates” for the second half of 2013.
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Mlc:HAEL W. UNDERWOOD, et al.,

)
)

Plaintiffs,

)
)

)

~
.

CITY OF CHICAGO, et al.,

1.3 CH17450

)
)
)

Defendants. )

MEMORANDUM AND ORDER
Defenda,nt City of Chicago has filed a Motion for Clarification or, altemative!y, for
Reconsideration of this court's December 3, 2015 Memorandum an.d Order as to Count I.
The Trustees of the Firemen's An.uuity and .Benefit Fund of the City of Chicago and the
Trustees of the Municipal Employees' Annuity and Benefit Fund of the City of Chicago have
filed a Motion for Clarification or alternatively, for Reconsideration of this court's December 3,
20 15 Memorandum and Order as to Count r.

I. Background

A. Tlte Creation ofthe Funds
ln order to administer and carry out the provisions of the Illinois Pension Code, the
General Assembly created four pension funds covering employees of the City of Chicago ("the
City"):

(1) the Laborers' & Reti.remellt Board Employees Annuity & Benefit fund (''Laborers");
(2) the Firemen's Annuity and Benefit Fund ("Fire'');
(3) the Municipal Employees' Annuity and Benefit Fund ("Municipal"); and

(4) the Policemen's Annuity and Benefit Fund ("Pollee").
(Am. Compl. mf17-18). The Funds; obligations to its annuitants are financed through a. tax levy
by the City.'

B. Tile 1983 mid 1985 Amel•dmellt.r to the Pension Code
In 1983, tlie General Assembly amended the Pension Code to require the Fire and Police
Funds to contract with one or more insurance carriers to provide group health care coverage for
their retirees. 2
I 40 ILCS 5/5-168; 40 !LCS 5/6-165; 40 ILCS 5/8-173; 40 ILCS 5/ll-169.
'Am. Campi. ~27; .ru;e also, 40 ILCS 5/5-167.5; 40 ILCS S/6-164.2 (added by P.A. 82-1044, § 1, eff. Jan. 12, 1983).

1

. The !983 amendments also provided that the boards of the Fire and Police Funds were to
subsidize annuitants' monthly insurance premiums by contributing up to $55 per month for
annuitants who were not qualified for Medicare and $21 per month for Medicare-qualified
·
annuitants tltrough payments to the City?
The 1983 amendments further stated that the basic monthly premium for each annuitant
would be contributed by the City from the tax levy used to finance tb.e Funds. If monthly
premiums for a chosen plan exceeded the ma;"<imum subsidized amount, the additional cost was
to be deducted from the annuitant's monthly benefit. 4
In 1985, the General Assembly amended the Pension Code to require the Laborers and
Municipal Pension Funds to pay up to $25 per month of the annuitant's monthly premiums. 5 If
monthly premiums for a chosen plan exceeded the maximum subsidized amount, the annuitant
could elect to have the additional cost deducted from the a1mui1ant's monthly benefit. 6 If the
annuitant did not so elect, coverage would terminate.7 While the 1985 amendment did not
specify that the premiums would be funded by the City's tax levy, the Illinois Pension Code
specifies that the tax levy finances all of the Ftmds' i1nancial obligations under the Illinois
Pension Code. 8
The 1985 amendments also directed the Funds to approve a group health insurance plan
for the annuitants. 9 The 1985 amendments further provided that the healthcare plans were not to
be construed as pension or retirement benefits under Article XIII, § 5 of the 1970 Illinois
Constitution. 10
C. Tile Korsllak Litigation.

In 1987, the City notified the Pension Funds that it intended to tetrninate retiree health
care by the beginning of 1988. (Am. CompL ~89). The City filed suit, City of Chicago v.
Korshak, 87 CH. I 0134, ("the Korshak Litigation"), seeking a declaration that it had no
obligation to provide healthcare to retirees. The Funds filed counterclaims seeking to compel the
City to continue hea!thcare coverage for the Funds annuitants. (Id. at 'l/~93-94).
A gmup of retirees who retired on or before Decem.bcr 31, 1987 were allowed to
intervene and certified as the "the Korshak sub-class." (Id. at ~92).

'(Am. Compl. ~33; see also, 40 II,CS 5/5-167.5; 40 ILCS 5/5~1 64.2).
Am. Compl. ~1!26, 31, 33; sec also. 40 ILCS 5/S-167 .S; 40 ILCS 5/6-164.2.
5
Am. Compl.1f36; see also, 40 JLCS S/5-164.1 (added by P.A. 84-23, §I, cff. July .18, 1985); 40 ILCS 5/11-!60.1
(added by P.A. 84-159, §l, eff. Aug. 16, 1985) .

4
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9

40 U.,CS 5/8-173; 40ILCS Slll-169.
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A second group of employees who retired after December 31, 1987, but before August
23, 1989, was certified as the "Window sub-class."
In I 988, the parties entered into a settlement agreement which was subsequently codified
by 1989 amendments to the Pension Code. (Am. Com pl. ~~95-96). The amendments increased
the amounts the Funds were required to contribute monthly for the health care of their annuitants
(up to $65 for non-Medicare eligible annujtants and up to $35 for Medicare eligible annuitants);
requixed the City to pay 50 percent of the cost of the annuitants' health care coverage throu.gh ·
1997; and made the annuitants responsible for paying the remaining portion of their premiums. 11
The I 989 amendments specifically stated that the obligations set forth expired on
December 31, I 997, 1z Additionally, these amendments stated that the health care plans were not
to be construed as retirement benefits under Article XIII, § 5 of the 1970 Tllinois Constitution. 13
rn June 1997, prior to the expiration of original settlement period, the parties entered into
. a new settlement agreement extending the settlement period until June 20, 2002. (Am. Compl.
'1fll). This new agreement was also codified by amendments to the Pension Code. 14
The 1997 amendments .increased the Funds' monthly contribution (up to $75 for nonMedicare eligible annuitants and up to $45 for Medicare eligible annuitants) and again required
the City to pay 50% of the costs of the annuitants' health care coverage. 15 The amendments
stated that the obligations set forth would terminate on June 30, 2002. The amendments again
provided that the health care plans were not to be construed as retirement benefits under Article
XIII, § 5 ofthe 1970 Illinois Constitution. 16
.
In April 2003, the parties entered into yet another settlement agreement extending the
settlement period until June 30, 2.01.3, and again; the Pension Code ~vas amended to codify the
17
.
settlement.
Under the 2003 amendments, the City was to pay at least 55% of the hea.lth care costs of
annuitants who .retired before June 3·0, 2005. 18 For annuitants retiring after that date, the City
was to pay between 40-50% of the health care costs. 19 The City was not to pay any costs for ·
annuitants with Jess than 10 years ofservice. 20 Between July 1, 2003 and July 1, 2008, the Funds
contributed $85 for each annuitant who was not qualified for Medicare, and $55 for each
annuitant who was qualified for Medicare. After July I, 2008, the Funds paid an additional$! 0
" 40 ILCS 51167.5(d); 40 ILCS 5/G-164.2(d); 40 ILCS 5/8-164, l(d); 40 ILCS 5/11-160. I (d)( as amended by P.A.

86-273, §I, eff. Aug. 23, J 989).
"Id.
.

_,
"Id
14

40 !LCS 5/167.5(d); 40 ILCS .5/6·164.2(d); 40 ILCS 5/8-l64.l(d); 40 ILCS 51li-J60.l(d)(as amended by P.A.

90-32, §5, eff. June 27, 1997).
IS Jd.
!d.
Am. Compl. ,97; 40 ILCS 5/5-167.S(b); 40 IJ,CS 5/l64.2(b); 40 ILCS 5/8-164, !(b); 40 lLCS 5/11-)60. J(b) (as
amended by P.A. 93-42, §5, eff. July 1, 2003 ).
16

17
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per month for all annuitants. 21 As with the previous amendments, the 2003 amendments stated
that the health care plans were not to be construed as retirement benefits under Article XIII, § 5
ofthe 1970 Illinois Constitution_22
.
·
The 2003 settlement agreement also provided for the creation of the Retiree Health care
Benefits Commission ("RHBC"). (Plaintiffs' Response, Ex. 13 at 9)- The 2003 settlement
agreement provided that before July 1, 20 I 3, the RHBC would make recommendations
concerning the state of retiree health care benefits, their related cost trends, and issues affecting
any retiree healthcare benefits offered after July 1, 2013. (Id. at 10).
On January 11,2013, the RHBC issued its report. (City's MTD at Ex. B). The report
concluded that continuing the existing financial arrangement was not viable given the City's
financial circumstances, industry trends and market conditions. (!fh).
Following the RHBC's report, the City decided to gradually reduce and ultimately end its
contributions toward the health care of retirees other than. those in the Korshak and Window
subclasses. (Am. Compl. '1[98). To that end, the City sent the annuitants a letter dated May 15,
2013 informing them that the City would extend current health care coverage and benefits
through December 31, 2013. (Am. Compl. Ex. 2). The letter stated that after January I, 2014,
the City would provide a healthcare plan with a continued contribution from the City of up to
55% of the cost of that plan for the lifetimes of the annuitants retiring prior to August 23, 1989.
(ld.). For all annuitants retiring after August 23, 1989, the City stated its intent to modify
benefits and ultimately phase out its healthcare subsidies and plans by 2017. (Id.).

D. Proceedings in this Case
In July 2013, Plaintiffs filed a motion seeking to revive the Korshak action. That motion
was denied because the Korshak action bad been dismissed with prejudice in 2003. Plaintiffs
filed this new action on July 23, 2013 against the City and the trustees of the Funds. The case
was removed to federal court on August 9, 2013.
Before the federal court, Plaintiffs filed their Amended Complaint which identified four
putati.ve sub-classes of plaintiffs:
I) The Korshak sub-class (those retiring print to December 31, 1987)
2) The Window sub-class (those retiring between January I, 1988 and August :::!3, 1989)
3) Any participant who contributed to auy of the four Funds before the August23, 1989
amendments to the Pension Code ("Sub-Class 3")
4) Any person who was hired after August 23, 1989 ("Sub-Class 4")

(Am. Campi. '1[7).
Count I of the Amended Complaint seeks a declaration that any reduction in Plaintiffs'
healthcare benefits would violate Article XIII, §5 of the 1970 Illinois Constitution. Count II of
Zl

ld
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the Amended Complaint alleges that a reduction in benefits from the benefits in effect from
October 1, 1987 to August 23, 1989 constitutes a breach of contract. Count TIT asserts that
Defendants are estopped from clwnging or terminating the annuitant coverage to a l.evel below.
the highest .level of benefit during an annuitant's participation in group healthcare bene:fits.
Counts IV and V asserted claims under federal law.
The City filed a motion to dismiss before the federal district court. Th.e district court
granted the motion to dismiss with prejudice. On appeal to the Seventh Circuit, the district
court's order wa..~ vacated and the state law claims remanded to this court for decision.
Following remand, the City and the Funds filed motions to dismiss the Amended
Complaint. After extensive briefing and oral argument, this court issued its Memorandum and
Order denying the motions as to Count I, granting dismissal of Count II with leave to amend and
granting dismissal of Count III with prejudice.
II. Motions for Clarification or ReconsideratioiJ

The City and the Fire and Municipal Funds ha.ve filed motions :for clarification or
reconsideration as to the denial o:f thei.r motions to dismiss Count I. "The inte.nded purpose of a
motion to recoosi.der is to bring to the court's attention newly discovered evidence .• changes in
the law, or errors in the court's previous application of existing law." Chelkova v. Southland
s.&m.,_, 331 Ill. App. 3d 716, 729"30 (1' 1 Dis!. 2002).

A. The City's ObfigotiOJrS under the 1983 and 1985 Amendme11ts
The City seeks clarification as to the City's obligations to the Funds' annuitants under the

1983 and 1985 amendments. The Funds also seek; clar.ification on this issue. While the court
believes its Memorandum and Order was dear on this issue, the court will restate its findings for .
the parties.
The City is correct that it does not have any obligation under the 1983 or 1985
amendments to subsidize or provide healthcare for the Funds' annuitants. That obligation is
placed on the Funds. However, the City does have a obligation to contribute, through the
collection of the special tax levy, the monies used by the Funds to subsidize/provide healthcare
· for the Funds' annuitants. Therefore, both the Funds artd the City have certain obligations un.der
the 1983 and 1985 amendments and both the City and the Funds are proper parties to Count I.
The court notes that Plaintiffs' Response challenges this court's prior tindings regarding
the extent and nature of the City's obligations w1derthe 1983 and 1985 amendments. lf
Plaintiffs believed the court's ruling was in error, they should have filed their o'kn motion to
reconsider.

The court further notes that Plaintiffs once again make numerous references to alleged
contracts with the City which have not been actually pled leading to the dismissal of Count n
with leave to amend.

5

B. Tile Fire and Municipal Funds' Motiotzjl)r Rec01zsideration
The Fire and Municipal Funds' .motion to reconsider repeats the same arguments made by
these Funds in the prior briefing and orat argument. "A .motion to reconsider. is not an
opportunity to simply reargue the case and present the same arguments and authority already
considered." People v. Teran, 376 Ill. App. 3d 1, 4-5 (2d Dist. 2007). The Fire and Municipal
Funds submit nothing other than their disagreement with this court's decision. Disagreement
wi.th a court's decision is not a basis for reconsideration.

III. Conclusion
The December 3, 201.5 Memorandum and Order is clarified as set forth above. The
motions to reconsider are denied.

ENTERED·

Judge Nell H. Cohen•2D21
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