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In the United States District Court for the  
Northern District of Illinois, Eastern Division 

 
 
Michael W. Underwood, Joseph M. Vuich, Raymond 
Scacchitti, Robert McNulty, John E. Dorn, William J. 
Selke, Janiece R. Archer, Dennis Mushol, Richard 
Aguinaga, James Sandow, Catherine A. Sandow, Marie 
Johnston, and 388 other Named Plaintiffs listed in 
Exhibit 1, 
 
                       Plaintiffs, 
vs. 
 
CITY OF CHICAGO, a Municipal Corporation, 
 
                       Defendant, 
 
and 
 
Trustees of the Policemen’s Annuity and Benefit Fund 
of Chicago;  
 
Trustees of the Firemen’s Annuity and Benefit Fund of 
Chicago;  
 
Trustees of the Municipal Employees’ Annuity and 
Benefit Fund of Chicago; and 
 
Trustees of the Laborers’ & Retirement Board 
Employees’ Annuity & Benefit Fund of Chicago                
Defendants. 
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Case No. 13-Cv-5687 
 

Previous Nos. in Cook County 
Circuit Court 
 01 CH 4962  
87 CH 10134 

Removed From 2013 CH  17450 
 
 

Plaintiffs’ Reply in Support of  
Motion to enjoin City from Changing terms of Retiree Healthcare during the 

Litigation and Without Six Months’ Notice 
 

 

  While the City’s opposition certainly takes a “hardball” approach, it entirely omits mention 

or misstates the facts that (1) the state courts have repeatedly recognized the “irreparable injury” 

and “inadequate remedy” presented by the City’s unilateral change in healthcare benefits for 

retirees, and enjoined the City from changing terms while the litigation over the legality is pending, 

(2) the state courts have upheld the previous state court complaints asserting the City’s obligation 
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to continue healthcare unchanged for current participants, (3) the Illinois Constitution’s Article 

XIII, §5 protection of “benefits of participation” in a government retirement system is not limited 

to “pension” payments, (4) the Illinois Supreme Court is currently addressing this issue in the 

context of the State retirees’ healthcare coverage, on which both the Plaintiffs here and the City 

have filed amicus briefs on how decision on those issues affects retirees in this case, (5) the City 

has failed to live up to its commitments to retirees to give them six months to evaluate the City’s 

intended changes, and (6) the healthcare exchanges are not comparable to the current plan due to 

drastically increased out-of-pocket and substantially reduced provider networks from the current 

PPO coverage.   

Altogether, this court should continue the past practice in this litigation of enjoining the 

City from unilaterally changing the terms of retiree healthcare coverage while the matter is being 

addressed by the court. 

1.  The background to this case alone demonstrates both a more-than-sufficient 
likelihood of prevailing, as well as recognized and demonstrable irreparable 
injury and inadequate remedy. 

 
As described in the complaint, the City first launched its Korshak healthcare lawsuit as a 

counterattack to being held liable for misusing retirement Funds’ moneys for its own use.  Ryan v 

City of Chicago, 83 Ch 390 (Cir. Court Cook County).  (See Ex. 1, Minutes of Police Fund 

trustees).  Rebuffed by the trustees in its backdoor offer/threat to cut off retiree healthcare 

coverage, or waive the city’s claim in exchange for waiving the Ryan judgment obtained for the 

Funds, the City originally sued the Funds’ trustees, seeking a declaration that the City was not 

obligated to provide or continue providing retiree healthcare, and recovery of the City’s past 

healthcare expenditures from the Funds.  The Funds, and the Participant Class Intervenors, sought 

and obtained dismissal of the City’s claims, denial of the City’s motion to dismiss the 

counterclaims seeking to continue coverage, and upholding the claims of equitable estoppel and 
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contract against the City’s unilaterally changing the terms of coverage during the litigation.  (Ex. 2, 

May 16, 1988 Order dismissing City’s complaint, and denying the City’s motions to dismiss the 

counterclaims, and Ex.3, May 16, 1988 Transcript of Proceedings, at 60-70.)  That was followed by 

a series of agreed orders enjoining the City from “terminating or altering its current practice of 

paying all costs of coverage in excess of the rates which were established in April of 1982”.  Ex. 4, 

Order entered January 29, 1988. 

 The status quo was maintained throughout the trial of the case in June 1988, continued 

through the first settlement’s approval, and was ordered by the appellate court to continue 

thereafter over the City’s objection while challenged by undersigned class counsel for the 1987 

retiree Korshak class.  Ex. 5, Order, Illinois Appellate Court February 14, 1990 (staying trial court 

orders and enjoining City “from changing terms of its annuitant healthcare program while this 

appeal pends”.) 

 At the conclusion of that ten year settlement, the appellate court’s ordered revival for the 

participants, the City and Krislov eventually reached other settlements, reconciliations, and agreed 

to a 2003 Settlement, which only recently expired June 30, 2013. 

 Despite Krislov’s repeated requests to City counsel to work together to achieve a permanent 

resolution prior to the Korshak settlement’s June 30, 2013 expiration, the City wrote annuitants on 

May 15, 2013, indicating that it planned to leave the pre-8/23/89 retirees settlement class mostly 

unchanged, it declared its intention to wean the post-8/23/89 retirees off their current coverage, 

ending it entirely by 1/1/2017, and would give notice of its 2014-2016 plans “this summer” 2013.  

Not fulfilling that assurance, it waited until October 7, 2013, and simply sent out notifications of 

rate and program changes to participants, which announced substantial increases, some by as much 

as 60% or $500 increase per month.  (Ex. 6, October 7, 2013 mailings to annuitants with incorrect 

rates).  The immediate shock by fixed income retirees, when undersigned counsel released the new 
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rates to the inquiring press, resulted in the City purporting that the printer had sent out the wrong 

rates (see Ex.7, City’s October 8, 2013 correction letter), and slightly reducing the increases, now 

no more than about 50% and $400 monthly increase.  All of this now without the Settlement’s 

oversight of both rates and auditing the actual charges.  The reconciliation, in each year of the 

Korshak settlement, have shown that the City’s set rates resulted in overcharges to virtually all 

participants. 

 Perhaps compounded by the chaotic rollout of the federal Affordable Care Act’s website 

problems, as well as the revelations that the out of pocket provisions of the federal program (being 

as much as $6000-$12,000, compared with the City retiree current program’s $300 per person/$900 

max. per family) coupled with the sharply reduced networks under the ACA/Obamacare, mean that 

class members are, on very short notice, having to either incur dramatically higher rates (under the 

City plan), or devastatingly increased out of pocket expenses annually under the federal healthcare 

exchange programs). 

 And while the City pooh-poohs this as merely money outlay, for retirees on fixed income 

annuities, the difference represents huge lifestyle changes, in some cases foregoing treatments, or 

having to go back to work, with some entirely unanticipated results.1  In retirement, imposing 

significant increases on fixed income retirees may well involve only money issues to the City, but 

the impact on retirees’ lives and security goes way beyond monetary.  Indeed, having to sacrifice 

substantial lifestyle contractions in one’s post-retirement years represent lost life enjoyment that 
                                                            

1 See e.g., Ex. 8, In the Korshak litigation, we received more than 100 affidavit declarations 
from participants objecting to the first settlement (to which only the City and Trustees supported). 
One of them, from Harry Belluomini, described that despite medical problems and other increased 
costs, he would have to seek fulltime employment.  (See Belluomini’s March 1, 1990 affidavit).  
Belluomini (pronounced BelAhMinee, and went by “Harry Bell”) retired August 1, 1988, worked 
as a contract federal court security officer, and on July 20, 1992, was killed in a shootout in the 
Dirksen building underground garage after shooting Jeffrey Erickson, an escaping bank robber, 
who had already killed another guard.  (See Ex. 9, Tribune reports of Detective Belluomini’s 
widow’s efforts to obtain his entitled federal benefits.) 
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mere money years later, no matter how much, is not an adequate remedy. 

 2.  Substantial Likelihood of prevailing. 

A.   The State Constitutional protection of benefits is the distinguishing 
factor here. 

 
 The City’s opposition brief (at 9-10), refers to its motion to dismiss memorandum at 15, 

which cites only to the New York decision over benefits not mentioned in that State’s pension 

laws.  What the City leaves out is that the Supreme Courts of Hawaii2 and Alaska3 both held that 

the retirement benefits protection clauses protect health insurance benefits, not just annuity 

payments, supported by a host of States’ appellate decisions declaring health benefits to be within 

the protected retirement benefits. 

 The Illinois Constitution’s Article XIII §5’s protection is not limited to protecting merely 

pension annuity payments, and the Illinois Supreme Court is currently considering the application 

of the provision to health benefits. 

  Although the City relabels the provision as merely the “Pension Clause”, its language is 

not so limited, protecting any benefits of membership in a state or local governmental retirement 
                                                            

2  Everson v. State, 122 Hawai’I 402, 419, 228 P.3d 282, 299 (2010), distinguishing from 
Michigan’s constitution that protects “accrued financial benefits”, Hawaii’s non-impairment clause 
“uses the words ‘accrued benefits’ without qualifying the word ‘benefits’ with ‘financial’.” 

3 Duncan v. Retired Public Employees of Alaska, Inc., 71 P.3d 882, 888 (Alaska 2003).  “We 
conclude that the term “accrued benefits” …includes all retirement benefits that make up the 
retirement benefit package that becomes part of the contact of employment when the public 
employee is hired, including health insurance benefits.”, noting as well a host of decisions from 
numerous states, most of which held that health insurance benefits are within the protected 
retirement benefits.  See Duncan, at 888, n.23, citing Thorning v. Hollister Sch. Dist., 11 
Cal.App.4th 1598, 15 Cal.Rptr.2d 91,95 (1992), Weiner v. County of Essex, 262 NJSuper. 270, 620 
A.2d 1071, 1079-80 (1992); Emerling v. Village of Hamburg, 255 A.S.2d 960, 680 NYS2d 37,37-
38(NY App Div 1998); McMinn v. City of Oklahoma City, 952P.2d 517, 521-22 (Okla. 1997); 
State ex rel. City of Wheeling Retirees Ass’n, Inc. v. City of Wheeling, 185 W.Va 380, 407 SE2d 
384, 387 (1991), and Dadisman v. Moore, 181 W.Va. 779, 384 SE2d 816, 829-31 (1988); as well 
as a minority of decisions going the other way: Colorado Springs Fire Fighters Ass’n Local 5 v. 
City of Colorado Springs, 784 P.2d 766, 770-73 (Colo. 1989); Musselman v. Governor, 448 
Mich.503, 533 NW2d 237 (1995) modified 450 Mich. 574, 545 NW2d 346, 347-48 (1996); and 
Davis v. Wilson County, 70 SW 3d 724, 727-28 (Tenn. 2002). 
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system against being diminished or impaired.4 

 Moreover, the significance and likelihood of Article XIII §5’s application to healthcare 

benefits is underscored by the fact that the case currently pending before the Illinois Supreme Court 

is there by that court’s grant of direct appeal of the Sangamon County Circuit Court’s declaration 

that healthcare benefits are not protected benefits.  Kanerva  v. Weems, No. 115811, argued 

September 18, 2013.  Indeed, both Plaintiffs here and the City recognize the importance of the 

decision there to this case, and, recognizing that there are differences between the State retirees’ 

claims (notably State retirees’ lack of a Pension Code statutory healthcare provision like those 

applicable to the city’s participants here), both the City and the Participants have filed amicus 

curiae briefs presenting their respective positions on that case, on which a decision will likely be 

rendered and have significant impact here.  Keeping the status quo at least until then will cause the 

City no material harm, and will avoid unnecessary upheaval for retiree participants. 

(See Ex. 10 and 11, Our, and the City’s, amicus curiae briefs in Kanerva.)5  

3.  The substantial changes in dropping the City plan for the Healthcare 
Exchanges is of a monetary magnitude with vastly greater impact on retirees 
than the City, for whatever period it takes to resolve the legality issues. 

 
  Although the City trots out the idea that the retirees will be better off on the Affordable 

Healthcare Act/Obamacare exchanges, the chaotic rollout, coupled with the dramatic increases in 

out of pocket annual expenditures and the sharply restricted provider networks combine to make 

the Exchange plans a drastic and inferior program for these retiree participants, many of whom do 

                                                            
4 Section 5.  Pension and Retirement Rights. 
  “Membership in any pension  or retirement system of the State, any unit of local government or 

school district, or any agency or instrumentality  thereof, shall be an enforceable contractual 
relationship, the benfits of which shall not be diminished or impaired.” 

5 The arguments before the Illinois Supreme Court are viewable online, to the extent the court 
wishes to view or hear them:  www.illinoiscourts.gov/  , under 
argumentshttp://multimedia.illinois.gov/court/SupremeCourt/video/2013/091813_115811.wmv 
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not qualify for medicare coverage because their City employment began before April 1, 1986,6  

Although the City alludes to the idea that subsidized premiums make the federal Exchange 

programs a money-saving alternative for retirees, the Chicago Tribune’s recent article makes it 

clear that the health care exchanges (with deductibles ranging from $6,000 to $12,000 annually7, 

and severely limited provider networks, compared with the current PPO plans with $300-$600 

annual deductibles, and full provider choice) might be desirable options only for those with 

absolutely no current coverage.  Blithely informing retirees that they will save money by going on 

the Exchanges, focusing solely on the monthly premium charges seems little more than a sham 

device to induce uninformed retirees to drop their City coverage, opening them up for near-

bankrupting costs to individuals. 

 And the affected participants present the stark and dire impact of the new rates upon them, 

presenting immediate and drastic impact on their lives that is not remedied by just eventually 

paying them back if we are successful.  Gouging their retirement annuities by substantial increases 

in rates, forcing many to forego the pleasures of their lives in retirement, is simply not remedied by 

eventually paying back the excess in the future.  Indeed, the ones frightened into jumping into the 

healthcare exchanges in pursuit of possible subsidized premiums will not likely be reimbursed for 

the thousands of dollars in additional deductibles they may unintentionally subject themselves.  See 

Ex. 12, Verified Statements received from participants.  

  In contrast, the City presents no evidence of immediate financial danger from having to 

continue coverage unchanged for the duration of this case.  Even the RHBC report’s conclusion of 
                                                            

6 Although all public employees who started their public employment after 4/1/1986 earn 
medicare qualifying quarters, those who began their public employment prior to 4/1/1986 did not 
earn Medicare qualifying quarters  even for subsequent quarters of their public employment. 
COBRA exemption from coverage for state & local employees whose work began before 4/1/1986  
PL99-272 sec.13205(a) 

7 See Ex. 11, “Obamacare deductibles a dose of sticker shock”, Chicago Tribune, October 13, 
2013. 
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the additional cost faced by the City is a very small percentage of the city’s annual budget for any 

year. 

 WHEREFORE, the court should preserve the status quo, and enjoin the City from changing 

the terms of its retiree healthcare program, either while this litigation pends, or at least until the 

Illinois Supreme Court renders its Kanerva ruling. 

Dated:  October 23, 2013 
 

By: /s/Clinton A. Krislov 
Attorney for Plaintiffs, Participants 

 
Clinton A. Krislov, Esq. (clint@krislovlaw.com) 
Kenneth T. Goldstein, Esq. 
KRISLOv & ASSOCIATES, LTD. 
Civic Opera Building 
20 North Wacker Drive, Suite 1300 
Chicago, Illinois  60606 
(312) 606-0500 

 
 
 

Verification 
 

I do verify, under penalty of perjury, that the factual assertions in the foregoing reply 
are true. 

/s/Clinton A. Krislov 
 
 
 

Certificate of Service 
 

I certify that service of the foregoing document was made this day of filing, via the 
CM/ECF system. 

 
 

/s/ Clinton A. Krislov 
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DEPARTMENT OF FINANCE

CITY OF CHICAGO

3 3  N O RT H  L A S A L L E  S T R E E T,  S U I T E  6 0 0 ,  C H I C A G O ,  I L L I N O I S   6 0 6 0 2

October 10, 2013

Dear Retiree,  

Earlier this week, you received monthly rates for retiree healthcare plans in 2014. 
It has come to our attention that due to a printer error, some healthcare plan 
participants may have received incorrect rate sheets.

Please review the enclosed rate sheet which contains the correct information.

For further information about plan changes, please call 1-877-299-5111.

Sincerely, 

Nancy Currier 
Benefits Manager
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CATEGORY PLAN 20 YEARS 15-19 YEARS 10-14 YEARS LESS THAN 10 YEARS
RETIREE

MEDICARE $121.00 $132.00 $144.00 $233.00
NON-MEDICARE $489.00 $524.00 $559.00 $840.00

MEDICARE/MEDICARE $299.00 $321.00 $343.00 $517.00
MEDICARE / NON-MEDICARE $697.00 $743.00 $788.00 $1,154.00
NON-MEDICARE / MEDICARE $667.00 $713.00 $758.00 $1,124.00

NON-MEDICARE / NON-MEDICARE $1,051.00 $1,120.00 $1,189.00 $1,739.00

MEDICARE / CHILD(REN) $299.00 $320.00 $342.00 $517.00
NON-MEDICARE / CHILD(REN) $653.00 $698.00 $742.00 $1,101.00

MED/MED/CHILD(REN) $476.00 $509.00 $541.00 $801.00
MED/NON/CHILD(REN) $860.00 $916.00 $971.00 $1,416.00
NON/MED/CHILD(REN) $830.00 $886.00 $941.00 $1,386.00
NON/NON/CHILD(REN) $1,215.00 $1,293.00 $1,372.00 $2,000.00

CHILD(REN)
CHILD(REN) $91.00 $102.00 $113.00 $203.00

BMO 10/02/13
BA/070205

#1

RETIREE, SPOUSE AND CHILD(REN)

BECAME RETIREES AFTER JULY 1, 2005

FOR RETIREES WITH YEARS OF SERVICE OF:

RETIREE AND SPOUSE

RETIREE AND CHILD(REN)

CITY OF CHICAGO
MONTHLY RATES FOR RETIREE HEALTHCARE PLANS

EFFECTIVE DATE - JANUARY 1, 2014

THE FOLLOWING RATES ARE APPLICABLE FOR EMPLOYEES WHO 

CORRECTED RATE SHEET 10/10/13
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CATEGORY PLAN MONTHLY CONTRIBUTION RATES

MEDICARE $110
NON-MEDICARE $454

MEDICARE/MEDICARE $277
MEDICARE/NON-MEDICARE $651
NON-MEDICARE/MEDICARE $621
NON-MEDICARE/NON-MEDICARE $982

MEDICARE/CHILD(REN) $277
NON-MEDICARE/CHILD(REN) $608

MED/MED/CHILD(REN) $444
MED/NON/CHILD(REN) $805
NON/MED/CHILD(REN) $775
NON/NON/CHILD(REN) $1,136

CHILD(REN) $80

BMO 10/02/13
OA/082389

#2

CITY OF CHICAGO
MONTHLY RATES FOR RETIREE HEALTHCARE PLANS

EFFECTIVE DATE - JANUARY 1, 2014

THE FOLLOWING RATES ARE APPLICABLE FOR EMPLOYEES WHO BECAME RETIREES

RETIREE, SPOUSE AND CHILD(REN)

CHILD(REN)

ON OR AFTER AUGUST 23, 1989 AND BY JULY 1, 2005

RETIREE

RETIREE AND SPOUSE

RETIREE AND CHILD(REN)

CORRECTED RATE SHEET 10/10/13
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